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physical evidence, such as voice mail messages and electronic mail
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ernment Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; and (9) Chapter 39, Penal Code.
Questions on particular submissions should be addressed to the Texas
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TITLE 1. ADMINISTRATION
PART 1. OFFICE OF THE GOVERNOR
CHAPTER 3. CRIMINAL JUSTICE DIVISION
SUBCHAPTER H. CRIME STOPPERS
PROGRAM CERTIFICATION
DIVISION 1. CRIME STOPPERS PROGRAM
CERTIFICATION
1 TAC §§3.9000, 3.9007, 3.9011
The Crime Stoppers Advisory Council (Council) proposes the
amendment of Subchapter H §3.9000.
The Council proposes the addition of Subchapter H §3.9007 and
§3.9011.
The proposed amendment to §3.9000 allows the Council to ex-
amine whether a board member’s occupation conicts with the
purposes of crime stoppers and assists the Council in obtaining
relevant contact information that enables the Council to commu-
nicate more effectively with crime stoppers organizations. Ad-
ditionally, the proposed amendment recognizes that probation
fees are not only disbursed to crime stoppers organizations by
community supervisions and corrections departments, but are
also disbursed by courts and other government agencies.
The proposed addition of §3.9007 ensures that each complaint
or allegation made against a crime stoppers organization is ac-
curately presented to the Council and allows the Council time to
properly analyze and assess the merits of each complaint or alle-
gation. The proposed addition also claries that the Council may
only consider complaints or allegations made against the types
of crime stoppers organizations that are subject to the Council’s
authority to certify or decertify.
The proposed addition of §3.9011 assists the Council in obtain-
ing up-to-date information regarding certied crime stoppers or-
ganizations so that the Council may communicate more effec-
tively with these organizations.
Scott Bingaman, Director of Operations for the Ofce of the Gov-
ernor, Criminal Justice Division, has determined that for the rst
ve-year period the sections are in effect there will be no scal
implications for state or local government as a result of enforcing
or administering the sections.
Mr. Bingaman has also determined that for the rst ve-year pe-
riod that the sections are in effect the public benet anticipated
as a result of enforcing the sections will be more efcient pro-
cesses and procedures and the current rules will be more easily
understood. There will be no anticipated economic cost to per-
sons or businesses for complying with the proposed rules.
Comments on the proposed amendment and additions may be
submitted to Heather Morgan, Ofce of the Governor, Crimi-
nal Justice Division, at hmorgan@governor.state.tx.us; P.O. Box
12428, Austin, Texas 78711; or (512) 463-1919. Comments
must be received no later than 30 days from the date of pub-
lication of the proposal in the Texas Register.
The amendment of §3.9000, and the addition of §3.9007 and
§3.9011, are proposed under the Texas Government Code,
§414.006, which provides the Council with the authority to adopt
rules to carry out its functions.
The amendment of §3.9000 implements the Texas Government
Code, §414.011(a), which requires the Council to certify qualied
crime stoppers organizations to receive payments and reward
repayments.
The addition of §3.9007 implements the Texas Government
Code, §414.011(d), which authorizes the Council to decertify a
crime stoppers organization if it determines that the organization
no longer meets the certication requirements.
No other statutes, articles, or codes are affected by the amend-
ment and addition of these rules.
§3.9000. Certication.
(a) - (c) (No change.)
(d) A private, nonprot crime stoppers organization must sub-
mit the following information to the director of the Crime Stoppers
Advisory Council in order to obtain certication:
(1) - (3) (No change.)
(4) The name [names], mailing address, email address, [ad-
dresses and] telephone number, occupation, and board position [num-
bers] of each member [the members] of the organization’s board of
directors[, and the position held by each member];
(5) The name [names], mailing address, email address, [ad-
dresses] and telephone number [numbers] of each of the organization’s
law enforcement/civilian coordinators; and
(6) If the organization is currently certied by the Crime
Stoppers Advisory Council or the organization’s most recent certica-
tion expired within three years prior to submission of its application
for certication, the organization must submit the following additional
information:
(A) (No change.)
(B) documentation from the relevant courts or govern-
ment agencies [community supervision and corrections departments]
stating the amount of probation fees disbursed to the organization dur-
ing the two-year certication period;
(C) - (D) (No change.)
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(e) A public crime stoppers organization must submit the fol-
lowing information to the director of the Crime Stoppers Advisory
Council in order to obtain certication:
(1) - (2) (No change.)
(3) The name [names], mailing address, email address, [ad-
dresses and] telephone number, occupation, and board position [num-
bers] of each member [the members] of the organization’s governing
board[, and the position held by each member];
(4) The name [names], mailing address, email address, [ad-
dresses] and telephone number [numbers] of each of the organization’s
law enforcement/civilian coordinators; and
(5) If the organization is currently certied by the Crime
Stoppers Advisory Council or the organization’s most recent certica-
tion expired within three years prior to submission of its application
for certication, the organization must submit the following additional
information:
(A) (No change.)
(B) documentation from the relevant courts or govern-
ment agencies [community supervision and corrections departments]
stating the amount of probation fees disbursed to the organization dur-
ing the two-year certication period;
(C) - (D) (No change.)
(f) (No change.)
§3.9007. Complaints or Allegations Against a Crime Stoppers Or-
ganization.
Any complaint against a crime stoppers organization or allegation that a
crime stoppers organization fails to meet the certication requirements
described in §3.9000(b) of this chapter must be submitted in writing
to the director of the Crime Stoppers Advisory Council. The Crime
Stoppers Advisory Council may only consider complaints or allega-
tions made against a crime stoppers organization that is certied, or
has applied to be certied, by the Crime Stoppers Advisory Council
pursuant to §3.9000 of this chapter.
§3.9011. Crime Stoppers Program Information Update Form.
(a) A crime stoppers organization that is certied by the Crime
Stoppers Advisory Council must submit to the director of the Crime
Stoppers Advisory Council a Crime Stoppers Program Information Up-
date Form no later than January 31 of each calendar year.
(b) A Crime Stoppers Program Information Update Form must
include the following information:
(1) The name, mailing address, email address, and tele-
phone number of the crime stoppers organization, and the internet ad-
dress of any website operated by the organization;
(2) The name, mailing address, email address, telephone
number, occupation, and board position of each member of the organ-
ization’s governing board; and
(3) The name, mailing address, email address, and tele-
phone number of each of the organization’s law enforcement/civilian
coordinators.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Of¿ce of the Governor
Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 463-1919
TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 9. LP-GAS SAFETY RULES
SUBCHAPTER A. GENERAL REQUIRE-
MENTS
16 TAC §§9.2, 9.7, 9.10, 9.11, 9.52
The Railroad Commission of Texas proposes amendments to
§§9.2, 9.7, 9.10, 9.11, and 9.52, relating to Denitions; Appli-
cation for License and License Renewal Requirements; Rules
Examination; Previously Certied Individuals; and Training and
Continuing Education Courses. The Commission proposes
these amendments to clarify some wording and procedures for
the training and continuing education requirements.
In §9.2, the Commission proposes to amend the denition of
"certicate holder" in paragraph (9) to add wording concerning
transport drivers who hold a reciprocal examination exemption
from another state pursuant to §9.18, relating to Reciprocal Ex-
amination Agreements with Other States, and general installers
and repairmen who hold examination exemptions from the Com-
mission’s Gas Services Division pursuant to §9.13, relating to
General Installers and Repairman Exemption. The purpose of
this amendment is to clarify that holders of these examination
exemptions receive Commission certication cards, enjoy the
same rights and privileges, and are subject to the same require-
ments as individuals who are Commission-certied in these cat-
egories. In paragraphs (25) and (26), the Commission proposes
new denitions for "mobile fuel container" and "mobile fuel sys-
tem." The purpose of these amendments is to conform the deni-
tions of these terms to the denitions in Texas Natural Resources
Code §§113.002(17) and 113.002(18). In the denition of "per-
son" in renumbered paragraph (35), the Commission proposes
to substitute the word "venture" for "ventureship." In new para-
graph (39), a new denition of "recreational vehicle" is proposed,
consistent with the denition of this term in NFPA 1192, Standard
on Recreational Vehicles (1999 edition). Paragraphs are num-
bered or renumbered so that the dened terms remain in alpha-
betical order.
In §9.7(a), the Commission proposes to reformat the long sub-
section to divide it into paragraphs, and to change the wording
regarding training and continuing education requirements from
"successfully completed" to "in compliance with the training
and continuing education requirements." The reason for this
proposed change is that an individual who has passed an
examination that subjects him or her to a rst-year training
requirement, but who has not yet completed the training re-
quirement, is in compliance with the Commission’s training
requirements and legally may work until the next May 31.
Another proposed amendment in §9.7(a)(3) adds wording to
clarify that certied individuals must be employed by a licensee
or by a license-exempt entity, such as a political subdivision or
31 TexReg 9670 December 1, 2006 Texas Register
a state agency. In addition, proposed new §9.7(a)(4) is added
to clarify that holders of general installer and repairman ex-
emptions under §9.13 may legally perform the LP-gas activities
authorized by such exemption. A sentence currently at the end
of subsection (a) is proposed to be moved to subsection (b) with
another existing requirement for licensees.
In §9.10, the Commission proposes some clarifying wording in
new paragraphs (1) through (8) to describe the LP-gas activities
authorized by each employee-level examination, as well as activ-
ities not authorized by an examination. Some of this descriptive
wording was previously found on the Table incorporated as part
of this subsection. None of this wording adds any new require-
ments, but merely claries current Commission practice.
In §9.11(a), the Commission proposes to delete the word "pre-
viously" to clarify that a licensee must le a transfer form when
hiring a currently certied individual.
In §9.52(g), the Commission proposes a minor clarication in
the reference in paragraph (3) to the 16-hour management-level
class and proposes new paragraph (5) stating that a certied
individual is exempt from the advanced eld training (AFT) re-
quirement of a continuing education course if the individual has
previously completed that same course, including the AFT. In
subsection (h), some changes are proposed to the Tables. On
Table 1, the row for course 2.2 is deleted because that course
has been superseded by other subsequently developed courses.
For courses 3.1, 3.5, 3.7, 3.11, and the 16-hour Category F, G,
I and J Management course, the "x" is proposed to be deleted
from the AFT column because these courses now include similar
hands-on activities during the classes. In the title of the table, the
date of "September 2005" is proposed to be changed to "Revised
January 2007" to indicate the month that these changes will be
effective; the month may change upon adoption if the effective
date is not in that month. On Table 2, the same changes are
proposed as for Table 1 concerning the row for course 2.2 and
the removal of AFT for courses 3.1, 3.5, 3.7, and 3.11, and the
16-hour Category F, G, I and J Management course. In addition,
another proposed change for course 2.1 adds an "x" in the col-
umn for "Bobtail" and "Bobtail Service & Installation" to indicate
that course 2.1 will be an approved course for these two cate-
gories of employee-level certication. This change would offer
drivers whose job descriptions include lling bottles to take the
Dispenser Operations course to fulll their continuing education
requirement. No changes are proposed in Table 3, which will re-
tain the September 2005 date.
Dan Kelly, Director, Alternative Fuels Research and Education
Division, has determined that for each year of the rst ve years
the proposed amendments are in effect there will be no scal
implications for state government as a result of enforcing or ad-
ministering the amendments. The proposed amendments do not
alter either the content of the Commission’s training and contin-
uing education courses or the frequency of their being offered;
therefore, there is no additional cost or reduced cost to state gov-
ernment, nor is there an increase or decrease in revenue to state
government as a result of enforcing or administering the rules as
proposed to be amended. There are no anticipated scal impli-
cations for local governments.
Mr. Kelly has also determined that the public benet anticipated
as a result of the amendments will be clarication of Commission
requirements regarding training and continuing education and
expansion of the continuing-education options for bobtail drivers.
Texas Government Code, §2006.002 requires a state agency
considering adoption of a rule that would have an adverse eco-
nomic effect on small businesses or micro-businesses to reduce
the effect if doing so is legal and feasible considering the pur-
pose of the statutes under which the rule is to be adopted. Be-
fore adopting a rule that would have an adverse economic effect
on small businesses, a state agency must prepare a statement
of the effect of the rule on small businesses, which must include
an analysis of the cost of compliance with the rule for small busi-
nesses and a comparison of that cost with the cost of compli-
ance for the largest businesses affected by the rule, using cost
for each employee, cost for each hour of labor, or cost for each
$100 of sales.
Mr. Kelly has determined, pursuant to Texas Government Code,
§2006.002(c), that there will be no additional costs to individuals,
small businesses, or micro-businesses required to comply with
the Commission’s rules as a result of the proposed amendments.
The proposed amendments do not alter either the content of
the Commission’s training and continuing education courses or
the frequency of their being offered. Neither do the proposed
amendments change the requirements for training and contin-
uing education applicable to individual, small business, or mi-
cro-business licensees and certicate holders.
Comments on the proposal may be submitted to Rules Coor-
dinator, Ofce of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments until 5:00 p.m., Tuesday, January 2, 2007.
The Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call Mr. Thomas Petru
at (512) 463-6930. The status of Commission rulemakings in
progress is available at www.rrc.state.tx.us/rules/proposed.html.
The Commission proposes the amendments pursuant to Texas
Natural Resources Code, §113.051, which authorizes the Com-
mission to adopt rules relating to any and all aspects or phases of
the LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public, and §113.087, which
authorizes the Commission to establish by rule an initial course
of instruction for any person who has not yet passed the exam-
ination for the LPG activity for which the person seeks quali-
cation; for any person who has not maintained qualied status,
as dened by rule; and for any person whose certication has
been revoked; and which requires the Commission, by appro-
priate rule, to require attendance at approved academic, trade,
professional, or Commission-sponsored seminars, or other con-
tinuing education programs.
Statutory authority: Texas Natural Resources Code, §113.051
and §113.087.
Sections affected: Texas Natural Resources Code, §113.051
and §113.087.
Cross-reference to statute: Texas Natural Resources Code,
Chapter 113.
Issued in Austin, Texas on November 14, 2006.
§9.2. Denitions.
In addition to the denitions in any adopted NFPA pamphlets, the fol-
lowing words and terms, when used in this chapter, shall have the fol-
lowing meanings, unless the context clearly indicates otherwise.
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(1) - (8) (No change.)
(9) Certicate holder--An individual:
(A) - (B) (No change.)
(C) who has passed the required employee-level qual-
ication examination, has paid the applicable fee, and is required to
comply with a training requirement as specied in §9.52 of this title
(relating to Training and Continuing Education Courses); or
(D) who holds a current reciprocal examination exemp-
tion pursuant to §9.18 of this title (relating to Reciprocal Examination
Agreements with Other States); or
(E) who holds a current examination exemption certi-
cate pursuant to §9.13 of this title (relating to General Installers and
Repairman Exemption).
(10) - (24) (No change.)
(25) Mobile fuel container--An LP-gas container mounted
on a vehicle to store LP-gas as the fuel supply to an auxiliary engine
other than the engine to propel the vehicle or for other uses on the
vehicle.
(26) Mobile fuel system--An LP-gas system, excluding the
container, to supply LP-gas as a fuel to an auxiliary engine other than
the engine to propel the vehicle or for other uses on the vehicle.
(27) [(25)] Motor fuel container--An LP-gas container
mounted on a vehicle to store LP-gas as the fuel supply to an engine
used to propel the vehicle.
(28) [(26)] Motor fuel system--An LP-gas system, exclud-
ing the container, which supplies LP-gas to an engine used to propel the
vehicle.
(29) [(27)] MPS gas (Methylacetylene-propadiene, stabi-
lized)--A mixture of gases in the liquid phase and as dened in Texas
Natural Resources Code, Chapter 113, §113.002(4).
(30) [(28)] Noncorrosive--Corrosiveness of gas which
does not exceed the limitation for Classication 1 of the American
Society of Testing Material (ASTM) Copper Strip Classications
when tested in accordance with ASTM D 1834-64, "Copper Strip
Corrosion of Liqueed Petroleum (LP) Gases."
(31) [(29)] Nonspecication unit--An LP-gas transport
not constructed to DOT MC-330 or MC-331 specications but which
complies with the exemption in 49 Code of Federal Regulations
§173.315(k). (See also "Specication unit" in this section.)
(32) [(30)] Operations supervisor--The individual who is
certied by the Commission to actively supervise a licensee’s LP-gas
operations and is authorized by the licensee to implement operational
changes.
(33) [(31)] Outlet--A site operated by an LP-gas licensee
from which any regulated LP-gas activity is performed.
(34) [(32)] Outside instructor--An individual, other than a
Commission employee, approved by AFRED to teach certain LP-gas
training or continuing education courses.
(35) [(33)] Person--An individual, partnership, rm, cor-
poration, joint venture [ventureship], association, or any other busi-
ness entity, a state agency or institution, county, municipality, school
district, or other governmental subdivision, or licensee, including the
denition of "person" as dened in the applicable sections of 49 CFR
relating to cargo tank hazardous material regulations.
(36) [(34)] Portable cylinder--A receptacle constructed to
DOT specications, designed to be moved readily, and used for the
storage of LP-gas for connection to an appliance or an LP-gas system.
The term does not include a cylinder designed for use on a forklift or
similar equipment.
(37) [(35)] Property line--The boundary which designates
the point at which one real property interest ends and another begins.
(38) [(36)] Public transportation vehicle--A vehicle for
hire to transport persons, including but not limited to taxis, buses
(excluding school buses and mass transit or special transit vehicles),
or airport courtesy vehicles.
(39) Recreational vehicle--A vehicular-type unit primarily
designed as temporary living quarters for recreational, camping, travel,
or seasonal use that either has its own motive power or is mounted on,
or towed by, another vehicle.
(40) [(37)] Register (or registration)--The procedure to in-
form the Commission of the use of an LP-gas transport or container
delivery unit in Texas.
(41) [(38)] Repair to container--The correction of dam-
age or deterioration to an LP-gas container, the alteration of the struc-
ture of such a container, or the welding on such container in a manner
which causes the temperature of the container to rise above 400 degrees
Fahrenheit.
(42) [(39)] Rules examination--The Commission’s written
examination that measures an examinee’s working knowledge of Chap-
ter 113 of the Texas Natural Resources Code and/or the current LP-Gas
Safety Rules.
(43) [(40)] School--A public or private institution which
has been accredited through the Texas Education Agency or the Texas
Private School Accreditation Commission.
(44) [(41)] School bus--A vehicle that is sold or used for
purposes that include carrying students to and from school or related
events.
(45) [(42)] Special transit vehicle--A vehicle designed
with limited passenger capacity which is used by a school or mass
transit authority for special transit purposes, such as transport of
mobility impaired persons.
(46) [(43)] Specication unit--An LP-gas transport con-
structed to DOT MC-330 or MC-331 specications. (See also "Non-
specication unit" in this section.)
(47) [(44)] Subframing--The attachment of supporting
structural members to the pads of a container, excluding welding
directly to or on the container.
(48) [(45)] Trainee--An individual who has not yet taken
and passed an employee-level rules examination.
(49) [(46)] Training--Courses required to be successfully
completed as part of an individual’s requirements to obtain or maintain
certain certicates.
(50) [(47)] Transfer--The procedure to inform the Com-
mission of a change in operator of an LP-gas transport or container
delivery unit already registered with the Commission.
(51) [(48)] Transfer system--All piping, ttings, valves,
and equipment utilized in dispensing LP-gas between containers.
(52) [(49)] Transport--Any bobtail or semitrailer equipped
with one or more containers.
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(53) [(50)] Transport driver--An individual who operates
an LP-gas trailer or semi-trailer equipped with a container of more than
5,000 gallons water capacity.
(54) [(51)] Transport system--Any and all piping, ttings,
valves, and equipment on a transport, excluding the container.
(55) [(52) Ultimate consumer--The individual controlling
LP-gas immediately prior to its ignition.
§9.7. Application for License and License Renewal Requirements.
(a) No person shall perform work or be employed in any ca-
pacity requiring contact with LP-gas unless:
(1) that individual has taken and passed any applicable
rules examination specied in §9.10 of this title (relating to Rules
Examination) and in §9.17 of this title (relating to Designation and
Responsibilities of Company Representatives and Operations Super-
visors);
(2) the individual is in compliance with the training and
continuing education requirements beginning in §9.51 of this title (re-
lating to General Requirements for Training and Continuing Educa-
tion), except for a trainee described in §9.12 of this title (relating to
Trainees);
(3) prior to performing authorized LP-gas activities in
Texas, the individual is employed by a licensee or by a license-exempt
entity, such as a political subdivision or a state agency; or
(4) the individual holds a current examination exemption
certicate pursuant to §9.13 of this title (relating to General Installers
and Repairman Exemption) and is therefore exempt from the require-
ments of this subsection.
[(a) No person shall perform work or be employed in any ca-
pacity requiring contact with LP-gas until that individual has taken and
passed any applicable rules examination specied in §9.10 of this ti-
tle (relating to Rules Examination) and in §9.17 of this title (relating
to Designation and Responsibilities of Company Representatives and
Operations Supervisors, and, except for a trainee described in §9.12 of
this title (relating to Trainees), has successfully completed the training
requirements beginning in §9.51 of this title (relating to General Re-
quirements for Training and Continuing Education). Licensees, com-
pany representatives, and operations supervisors at each outlet shall
have copies of all current licenses and examination identication cards
for employees at that location available for inspection during regular
business hours.]
(b) Licensees, company representatives, and operations super-
visors at each outlet shall have copies of all current licenses and cer-
tication cards for employees at that location available for inspection
during regular business hours. In addition, licensees [Licensees] shall
maintain a current version of the LP-Gas Safety Rules and shall pro-
vide at least one copy to each company representative and operations
supervisor. The copies shall be available to employees during business
hours.
(c) - (g) (No change.)
§9.10. Rules Examination.
(a) (No change.)
(b) Table 1 of this subsection species the examinations of-
fered by the Commission.
Figure: 16 TAC §9.10(b)
(1) The Bobtail examination qualies an individual to op-
erate a bobtail, to perform all of the LP-gas activities authorized by
the Transport Driver, DOT Cylinder Filling, and Motor/Mobile Fuel
examinations, and to perform leak checks and pressure tests, light ap-
pliances, and adjust regulators and thermocouples. The Bobtail exam-
ination does not authorize an individual to connect or disconnect con-
tainers, except when performing a pressure test or removing a container
from service.
(2) The Transport Driver examination qualies an individ-
ual to operate an LP-gas transport equipped with a container of more
than 5,000 gallons water capacity, to load and unload LP-gas, and con-
nect and disconnect transfer hoses. The Transport Driver examination
does not authorize an individual to operate a bobtail or to install or re-
pair transport systems.
(3) The Engine Fuel examination qualies an individual to
install LP-gas motor or mobile fuel containers, cylinders, and LP-gas
systems and replace container valves on motorized vehicles, includ-
ing trailers, catering trucks, mobile kitchens, tar kettles and similar ve-
hicles, and non-road vehicles such as industrial trucks and stationary
engines such as generators and pumps. The Engine Fuel examination
does not authorize an individual to ll LP-gas motor or mobile fuel
containers.
(4) The DOT Cylinder Filling examination qualies an in-
dividual to inspect, requalify, ll, disconnect and connect cylinders,
including industrial truck cylinders, and to exchange cylinder valves.
The DOT Cylinder Filling examination does not authorize an individ-
ual to ll ASME motor or mobile fuel containers.
(5) The Recreational Vehicle examination qualies an in-
dividual to install LP-gas motor or mobile fuel containers, including
cylinders, and to install and repair LP-gas systems on recreational ve-
hicles. The Recreational Vehicle examination does not authorize an
individual to ll LP-gas containers.
(6) The Service and Installation examination qualies an
individual to perform all LP-gas activities related to stationary LP-gas
systems, including LP-gas containers and appliances. The Service and
Installation examination does not authorize an individual to ll con-
tainers or operate an LP-gas transport.
(7) The Appliance Service and Installation examination
qualies an individual to perform all LP-gas activities related to
appliances, including installing, repairing and converting appliances,
installing and repairing connectors from the appliance gas stop through
the venting system, and to perform leak checks on the new or repaired
portion of an LP-gas system. The Appliance Service and Installation
examination does not authorize an individual to install a container,
install or repair piping upstream of and including the appliance gas
stop, or to install, repair or adjust regulators.
(8) The Motor/Mobile Fuel (Fuel Dispenser) examination
qualies an individual to inspect and ll motor or mobile fuel contain-
ers on vehicles, including recreational vehicles, cars, trucks, and buses.
The Motor/Mobile Fuel (Fuel Dispenser) examination does not autho-
rize an individual to ll LP-gas cylinders or ASME stationary contain-
ers.
(c) - (d) (No change.)
§9.11. Previously Certied Individuals.
(a) A licensee shall notify AFRED when a [previously] cer-
tied individual is hired by ling LPG Form 16A and a nonrefund-
able $10 fee with AFRED within 10 calendar days, or in lieu of that
form, the $10 fee and a written notice including the employee’s name
as recorded on a current driver’s license or Texas Department of Pub-
lic Safety identication card, employee social security number, names
of the newly-hired certied employee’s previous and new employers,
and types of LP-gas work to be performed by the newly-hired certied
employee.
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(b) (No change.)
§9.52. Training and Continuing Education Courses.
(a) - (f) (No change.)
(g) Advanced eld training (AFT). Some classes may include
AFT in addition to the classroom hours, during which class attendees
shall perform LP-gas activities. AFT shall be properly completed
within 30 calendar days of attending the class. All qualication tasks
included in the AFT shall be completed. The AFT materials, including
the qualication checklist and the certication page, shall be readily
available at the licensee’s Texas business location for review by an
authorized Commission representative during normal business hours.
(1) - (2) (No change.)
(3) Individuals who attend the 80-hour Category E man-
agement-level class or the 16-hour Category F, G, I, and [or] J man-
agement-level class shall perform any required AFT activities during
the class.
(4) (No change.)
(5) A certied individual is exempt from the AFT require-
ment of a continuing education course if the individual has previously
completed that same course, including the AFT.
(h) Available courses. Training and continuing education
courses and other information are shown in Tables 1 through 4 of this
subsection. Items on the tables marked with an "x" indicate courses
that meet training or continuing education requirements for manage-
ment-level or employee-level certicate holders in that category.
Figure: 16 TAC §9.52(h)
(i) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Railroad Commission of Texas
Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 475-1295
CHAPTER 20. ADMINISTRATION
SUBCHAPTER B. ACCESS TO AND
CHARGES FOR RECORDS
16 TAC §20.101
The Railroad Commission of Texas (Commission) proposes
amendments to §20.101, relating to Access to and Charges for
Commission Records. The Commission proposes the amend-
ments pursuant to Senate Bill 452 and Senate Bill 727, 79th
Legislature, 2005, which transferred the duties of the Texas
Building and Procurement Commission (TBPC) under the public
information law to the Ofce of the Attorney General (OAG). The
TBPC rules regulating charges for copies of public information
are currently located in Title 1, Part 5, Chapter 111, Subchapter
C, of the Texas Administrative Code. These rules are transferred
to the OAG and reorganized under Title 1, Part 3, Chapter 70,
of the Texas Administrative Code effective September 1, 2005,
as published in the September 29, 2006, issue of the Texas
Register (31 TexReg 8251). The proposed amendments to
§20.101 add the OAG rule numbers. The adopted or amended
dates in subsection (a)(1) through (11) remain in effect.
Rebecca Trevino, Director, Administration Division, has deter-
mined that for each year of the rst ve years the amendments
are in effect there will be no scal implications to state or local
governments as a result of the amendments. The public ben-
et anticipated as a result of the amendments will be that the
Commission’s rules will accurately state the basis on which the
Commission charges for copies of public information. There is
no anticipated economic cost for small businesses, micro-busi-
nesses, or individuals required to comply with the amendments.
Comments on the proposal may be submitted to Rules Coor-
dinator, Ofce of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas
Register. The Commission encourages all interested persons to
submit comments no later than 5:00 p.m. on Tuesday, January
2, 2007. The Commission cannot guarantee that comments
submitted after the deadline will be considered. For further
information, call Ms. Kellie Martinec at (512) 475-1295. The
status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.
The Commission proposes the amendments under Texas Gov-
ernment Code, §§2161.003, which requires the Commission to
adopt the rules of the Texas Building and Procurement Commis-
sion promulgated under Texas Government Code, §§2161.002,
as the Commission’s own rules; and Texas Civil Statutes, Arti-
cle 6447, which authorizes the commissioners to make all rules
necessary for their government and proceedings.
Statutory authority: Texas Government Code, §§2161.003 and
Chapters 2155, 2158, 2161, 2162, 2166, 2252, and 2254; and
Texas Civil Statutes, Article 6447.
Cross-reference to statute: Texas Government Code,
§§2161.003 and Texas Civil Statutes, Article 6447.
Issued in Austin, Texas on November 14, 2006.
§20.101. Access to and Charges for Commission Records.
(a) The Commission adopts by reference the rules of the Ofce
of the Attorney General in 1 TAC, Part 3, Chapter 70, relating to Cost
of Copies of Public Information (formerly Texas Building and Procure-
ment Commission in 1 TAC Chapter 111, Subchapter C, concerning
cost of copies of public information). These rules were transferred
from TBPC to the OAG effective September 1, 2005. The adopted
or amended dates in paragraphs (1) through (11) of this subsection re-
main in effect. [, as effective on the following dates:]
(1) §70.1 (formerly §111.61), Purpose, amended effective
February 11, 2004;
(2) §70.2 (formerly §111.62), Denitions, amended effec-
tive February 11, 2004;
(3) §70.3 (formerly §111.63), Charges for Providing
Copies of Public Information, amended effective February 11, 2004;
(4) §70.4 (formerly §111.64), Requesting an Exemption,
amended effective January 16, 2003;
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(5) §70.5 (formerly §111.65), Access to Information
Where Copies Are Not Requested, amended effective February 11,
2004;
(6) §70.6 (formerly §111.66), Format for Copies of Public
Information, adopted effective September 18, 1996;
(7) §70.7 (formerly §111.67), Estimates and Waivers of
Public Information Charges, amended effective February 11, 2004;
(8) §70.8 (formerly §111.68), Processing Complaints of
Overcharges, amended effective February 11, 2004;
(9) §70.9 (formerly §111.69), Examples of Charges for
Copies of Public Information, amended effective February 11, 2004;
(10) §70.10 (formerly §111.70), The Texas Building and
Procurement Commission Charge Schedule, amended effective Febru-
ary 11, 2004; and
(11) §70.11 (formerly §111.71), Informing the Public of
Basic Rights and Responsibilities under the Public Information Act,
amended effective February 11, 2004.
(b) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 475-1295
TITLE 22. EXAMINING BOARDS
PART 5. STATE BOARD OF DENTAL
EXAMINERS
CHAPTER 104. CONTINUING EDUCATION
22 TAC §104.1
The Texas State Board of Dental Examiners (Board) proposes
an amendment to §104.1, concerning continuing education re-
quirements for licensees. The section is amended to update the
jurisprudence requirement.
Specically, the proposed language would require a licensee to
complete either the jurisprudence assessment or three hours of
jurisprudence continuing education every three years. After Jan-
uary 1, 2008, only the jurisprudence assessment will fulll the
requirement.
Dr. Jim Zukowski, Executive Director of the Texas State Board of
Dental Examiners, has determined that for each year of the rst
ve-year period the section is in effect, there will be limited scal
implications for local or state government as a result of enforcing
or administering the section.
There is an anticipated economic cost to persons who are re-
quired to comply with the section as proposed, arising from the
cost of required courses and assessments, and incidental costs.
There is no anticipated local employment impact as a result of
enforcing the sections as proposed.
Dr. Zukowski has determined that for each year of the rst ve
years the section is in effect, the public benet anticipated as a
result of enforcement will be the improvement in the education,
capabilities, and regulation of dental licensees.
The scal implications for small or large businesses will be min-
imal or none at all. Therefore, the Board has determined that
compliance with the proposed section will not have an adverse
economic impact on small businesses when compared to large
businesses. The requirements of this section will impact indi-
viduals who are active licensees, and would only impact small
businesses who choose to pay course registration and assess-
ment fees for their dental licensee employees.
Comments on the proposal may be submitted to Dr. Jim
Zukowski, Executive Director, Texas State Board of Dental
Examiners, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas
78701, or by fax at (512) 463-7452. To be considered, all
written comments must be received by the Texas State Board of
Dental Examiners no later than 30 days from the date that this
amended section is published in the Texas Register.
The amendment is proposed under Texas Government Code
§2001.021 et seq., and Texas Occupations Code §254.001,
which provides the Board with the authority to adopt and enforce
rules necessary for it to perform its duties.
The proposed amendment affects Title 3, Subtitle D of the Occu-
pations Code and Title 22, Texas Administrative Code, Chapters
101 - 125.
§104.1. Requirement.
As a prerequisite to the annual renewal of a dental or dental hygiene
license, proof of completion of 12 hours of acceptable continuing edu-
cation is required.
(1) - (2) (No change.)
(3) Effective January 1, 2005 through December 31, 2007,
each licensee shall complete either the jurisprudence assessment OR
three (3) hours of approved coursework in jurisprudence every three
(3) years, in addition to the general 12 hour requirement.
(A) - (B) (No change.)
(C) Effective January 1, 2008, the jurisprudence re-
quirement may only be met by taking the jurisprudence assessment
once every three years.
(4) - (10) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





State Board of Dental Examiners
Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 475-0972
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The Texas State Board of Dental Examiners (Board) proposes
new §114.4, concerning certication for monitoring the admin-
istration of nitrous oxide. The new section is proposed to up-
date the requirements that dental assistants must complete to
become certied to monitor the administration of nitrous oxide.
Specically, the proposed language would require a dental as-
sistant be certied in order to be delegated the task of monitoring
the administration of nitrous oxide.
Dr. Jim Zukowski, Executive Director of the Texas State Board of
Dental Examiners, has determined that for each year of the rst
ve-year period the section is in effect, there will be limited scal
implications for local or state government as a result of enforcing
or administering the section.
There is an anticipated economic cost to persons who are re-
quired to comply with the section as proposed, arising from the
cost of required courses and examinations, and incidental costs.
There is no anticipated local employment impact as a result of
enforcing the sections as proposed.
Dr. Zukowski has determined that for each year of the rst ve
years the section is in effect, the public benet anticipated as a
result of enforcement will be the improvement in the education,
capabilities, and regulation of dental assistants who monitor the
administration of nitrous oxide on patients in the State of Texas.
The scal implications for small or large businesses will be min-
imal or none at all. Therefore, the Board has determined that
compliance with the proposed section will not have an adverse
economic impact on small businesses when compared to large
businesses. The requirements of this section will impact indi-
viduals who make application for certication, and would only
impact small businesses who choose to pay course registration
and examination fees for their dental assistant employees.
Comments on the proposal may be submitted to Dr. Jim
Zukowski, Executive Director, Texas State Board of Dental
Examiners, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas
78701, or by fax at (512) 463-7452. To be considered, all
written comments must be received by the Texas State Board of
Dental Examiners no later than 30 days from the date that this
amended section is published in the Texas Register.
The new section is proposed under Texas Government Code
§2001.021 et seq., and Texas Occupations Code §254.001,
which provides the Board with the authority to adopt and enforce
rules necessary for it to perform its duties.
The proposed new section affects Title 3, Subtitle D of the Occu-
pations Code and Title 22, Texas Administrative Code, Chapters
101 - 125.
§114.4. Monitoring the Administration of Nitrous Oxide.
(a) The following words and terms, when used in this section,
shall have the following meanings, unless the context clearly indicates
otherwise:
(1) "Dental industry professional organization"--any or-
ganization, the primary mission of which is to represent and support
dentists, dental hygienists, and/or dental assistants;
(2) "Didactic education" requires the presentation and in-
struction of theory and scientic principles.
(3) "Direct Supervision" requires that the dentist responsi-
ble for the procedure shall be physically present during patient care and
shall be aware of the patient’s physical status and well-being.
(b) A Texas-licensed dentist may delegate the monitoring of
the administration of nitrous oxide to a dental assistant, if the dental
assistant:
(1) works under the direct supervision of the licensed den-
tist; and
(2) is certied pursuant to subsection (c) of this section.
(c) A dental assistant wishing to obtain certication under this
section must:
(1) Pay an application fee set by board rule; and
(2) On a form prescribed by the board, provide proof that
the applicant has:
(A) Successfully completed a current course in basic
life support; and,
(B) Completed a minimum of 8 hours of didactic educa-
tion and testing in monitoring the administration of nitrous oxide taken
through a CODA-accredited dental, dental hygiene or dental assisting
program, approved by the board, whose course of instruction includes:
(i) Texas Jurisprudence, including but not limited to:
anesthesia standard of care, anesthesia/analgesia, enteral conscious se-
dation, and this rule, regarding monitoring the administration of nitrous
oxide;




(vi) Patient monitoring; and
(vii) Recognition and management of medical emer-
gencies.
(d) The jurisprudence assessment may be completed to satisfy
the requirements set out in subsection (c)(2)(B)(i) of this section.
(e) A program seeking to offer a course in monitoring the ad-
ministration of nitrous oxide must submit a written request for ap-
proval to the board demonstrating that it meets the requirements set
forth in subsection (c)(2)(B) of this section. Additionally, all courses
must include a mandatory competency evaluation with a minimum of
50 test items. Course documentation must be maintained by the course
provider for no less than three years.
(f) Approved courses may be offered at annual meetings of
dental industry professional organizations.
(g) Courses taken to satisfy the requirements of this section are
valid for ve (5) years from the date of course completion for certi-
cation purposes.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on November 16,
2006.




State Board of Dental Examiners
Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 475-0972
CHAPTER 115. EXTENSION OF DUTIES OF
AUXILIARY PERSONNEL--DENTAL HYGIENE
22 TAC §115.2
The Texas State Board of Dental Examiners (Board) proposes
an amendment to §115.2, concerning certication for monitoring
the administration of nitrous oxide. The section is amended to
update the requirements that dental hygienists must complete to
become certied to monitor the administration of nitrous oxide.
Specically, the proposed language would require a dental hy-
gienist to take a board-approved course in order to be certied
to monitor the administration of nitrous oxide.
Dr. Jim Zukowski, Executive Director of the Texas State Board of
Dental Examiners, has determined that for each year of the rst
ve-year period the section is in effect, there will be limited scal
implications for local or state government as a result of enforcing
or administering the section.
There is an anticipated economic cost to persons who are re-
quired to comply with the section as proposed, arising from the
cost of required courses and examinations, and incidental costs.
There is no anticipated local employment impact as a result of
enforcing the sections as proposed.
Dr. Zukowski has determined that for each year of the rst ve
years the section is in effect, the public benet anticipated as a
result of enforcement will be the improvement in the education,
capabilities, and regulation of dental hygienists who monitor the
administration of nitrous oxide on patients in the State of Texas.
The scal implications for small or large businesses will be min-
imal or none at all. Therefore, the Board has determined that
compliance with the proposed section will not have an adverse
economic impact on small businesses when compared to large
businesses. The requirements of this section will impact indi-
viduals who make application for certication, and would only
impact small businesses who choose to pay course registration
and examination fees for their dental assistant employees.
Comments on the proposal may be submitted to Dr. Jim
Zukowski, Executive Director, Texas State Board of Dental
Examiners, 333 Guadalupe, Tower 3, Suite 800, Austin, Texas
78701, or by fax at (512) 463-7452. To be considered, all
written comments must be received by the Texas State Board of
Dental Examiners no later than 30 days from the date that this
amended section is published in the Texas Register.
The amendment is proposed under Texas Government Code
§2001.021 et seq., and Texas Occupations Code §254.001,
which provides the Board with the authority to adopt and enforce
rules necessary for it to perform its duties.
The proposed amendment affects Title 3, Subtitle D of the Occu-
pations Code and Title 22, Texas Administrative Code, Chapters
101 - 125.
§115.2. Permitted Duties.
In addition to those duties identied in the Texas Occupations Code,
Section 262.152, a dental hygienist may perform the following services
and procedures in the dental ofce of his/her supervising dentist or
dentists who are legally engaged in the practice of dentistry in this state
or under the supervision of a supervising dentist in an alternate setting.
(1) (No change.)
(2) monitor patients receiving nitrous oxide/oxygen inhala-
tion conscious sedation only after obtaining certication issued by the
State Board of Dental Examiners and only under the direct supervision
of a Texas licensed dentist. Certication may be obtained by successful
completion of a board-approved course, that includes examination, on
the monitoring of the administration of nitrous oxide [the certication
examination offered by the State Board of Dental Examiners].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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PART 14. TEXAS OPTOMETRY BOARD
CHAPTER 280. THERAPEUTIC OPTOMETRY
22 TAC §280.7
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Texas Optometry Board or in the Texas Register ofce, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Optometry Board proposes the repeal of §280.7. The
rule concerns the Optometric Health Care Advisory Committee,
which was abolished by operation of §351.165 of the Optometry
Act on September 1, 2005.
Chris Kloeris, executive director of the Texas Optometry Board,
has determined that, for the rst ve-year period the proposed
repeal of the rule is in effect, there will be no scal implications
for state and local governments as a result of enforcing or ad-
ministering the rule.
Chris Kloeris also has determined that, for each of the rst ve
years the proposed repeal of the rule is in effect, the public ben-
ets anticipated is that the Administrative Code will not contain
obsolete provisions. No costs are associated with the repeal of
this rule, including small and micro businesses.
Comments on the proposal may be submitted to Chris Kloeris,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is thirty days after publication in the
Texas Register.
The repeal of §280.7 is proposed under the Texas Optometry
Act, Texas Occupations Code, §351.151 and §351.165. No
other sections are affected by this repeal.
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The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession. The Board interprets §351.165
as creating the Optometric Health Care Advisory Committee and
setting a date of September 1, 2005, to abolish the Committee.
§280.7. Optometric Health Care Advisory Committee.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 305-8502
TITLE 25. HEALTH SERVICES
PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 37. MATERNAL AND INFANT
HEALTH SERVICES
SUBCHAPTER S. NEWBORN HEARING
SCREENING
25 TAC §§37.501 - 37.512
The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State Health
Services (department), proposes amendments to §§37.501 -
37.512, concerning the Newborn Hearing Screening Program.
BACKGROUND AND PURPOSE
The sections were adopted in May 2000, to implement Health
and Safety Code, Chapter 47. Birthing facilities subject to
Health and Safety Code, Chapter 47, have been operating since
September 2001, and are currently providing screening for 98
percent of all births in the state.
Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 37.501 - 37.512 have
been reviewed, and the department has determined that rea-
sons for adopting the sections continue to exist because rules
on this subject are needed.
SECTION-BY-SECTION SUMMARY
Section 37.501 has been amended to simplify and increase the
readability of the text.
Section 37.502(3) has been amended to incorporate the depart-
ment’s current name. Section 37.502(4) has been amended
because the 79th Texas Legislature changed the name of the
"Texas State Board of Physician Assistant Examiners" to the
"Texas Physician Assistant Board." Section 37.502(9) has been
amended because the 79th Texas Legislature changed the name
of the "Texas State Board of Medical Examiners" to the "Texas
Medical Board."
Section 37.503(g) has been amended to change the name of the
"Interagency Council on Early Childhood Intervention" to "Early
Childhood Intervention Services" and to clarify that the reference
"§621.45 of this title (relating to Primary Referral Requirements)"
was transferred to 40 TAC §108.61, effective March 1, 2004.
Section 37.503(g) has also been amended to require that facil-
ities refer infants with conrmed or suspected hearing loss to
Early Childhood Intervention, either directly or through the de-
partment. Section 37.503(h) has been amended to clarify how
facilities that are not subject to Health and Safety Code, Chapter
47, and that did not accept an equipment grant from the depart-
ment must refer newborns delivered at those facilities to other
participating facilities and enter necessary data concerning the
referral facility into the system. New §37.503(i) requires facili-
ties that are not required to screen newborns for hearing loss
but choose to do so, to notify the department and comply with all
applicable certication requirements.
Section 37.504(5) has been amended to change the name of the
"Interagency Council on Early Childhood Intervention" to "Early
Childhood Intervention Services" and to clarify that follow-up as
well as screening results must be reported to the department.
Section 37.505(b) has been amended to increase the clarity of
the section.
New subparagraphs (C) in §37.506(a)(2) and (3) have been
added to clarify that during both Standard and Distinguished
certication review, programs will retain their then-current
certications. Existing subparagraphs (C) in §37.506(a)(2)
and (3) have been relettered to §37.506(a)(2)(D) and (3)(D),
respectively. Section 37.506(d) has been deleted because the
option is outdated and no longer relevant to the administration
of the newborn hearing screening program. Subsections (e)
and (f) have been relettered as (d) and (e), respectively.
Section 37.507(b) has been amended to increase the clarity of
the section.
Section 37.508 has been amended to clarify that birthing facilities
that operate certied newborn hearing screening programs may
request needed technical assistance and training.
Section 37.509(c) has been deleted, thereby requiring all birthing
facilities subject to Health and Safety Code, Chapter 47, to uti-
lize information management, reporting, and tracking software
provided by the department. With the deletion of §37.509(c),
§37.509(d) has been relettered as §37.509(c) and the word "hos-
pitals" has been deleted and added to new §37.509(e) to clar-
ify the responsibility of hospitals for follow-up referrals. New
§37.509(d) claries the responsibilities of hearing professionals
concerning referrals of infants with late onset hearing loss.
The title of §37.510 has been amended to increase clarity and
readability.
Section 37.511(b) has been amended to clarify that the Inter-
agency Council on Early Childhood Intervention now functions
as Early Childhood Intervention Services, a part of the De-
partment of Assistive and Rehabilitative Services. Additionally,
§37.511(b) has been amended because §621.45 of this title
(relating to Primary Referral Requirements) was transferred to
40 TAC §108.61, effective March 1, 2004. Section 37.511(d)
has also been amended to reect the current name of the
department and the program.
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Section 37.512(d) has been deleted because it refers to the ini-
tiation of newborn hearing screening at certain birthing facilities
as mandated by Health and Safety Code, Chapter 47, not later
than 2001.
FISCAL NOTE
Jann Melton-Kissel, Section Director, Specialized Health Ser-
vices, has determined that for each of the rst ve years the
sections are in effect, there will be no scal implications to state
or local governments as a result of administering the sections as
proposed. The proposed amendments do not require state or
local governments that operate birthing facilities to change their
business practices in order to provide data to the department,
and no birthing facilities will be required to purchase computer
software or to pay for staff training in order to do so.
SMALL AND MICRO-BUSINESS IMPACT ANALYSIS
Ms. Melton-Kissel has determined that there will be no effect on
small businesses or micro-businesses required to comply with
the sections as proposed, because neither small businesses nor
micro-businesses that are subject to Health and Safety Code,
Chapter 47, will be required to change their business practices in
order to provide data to the department, and no birthing facilities
will be required to purchase computer software or to obtain staff
training in order to do so. There are no anticipated economic
costs to persons who are required to comply with the sections
as proposed. There is no anticipated negative impact on local
employment.
PUBLIC BENEFIT
Ms. Melton-Kissel has determined that the public benet antici-
pated as a result of amending the sections is the ability to better
ensure follow-up services for newborns and infants with hearing
loss.
REGULATORY ANALYSIS
The department has determined that this proposal is not a
"major environmental rule" as dened by Government Code,
§2001.0225. "Major environmental rule" is dened to mean a
rule the specic intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specically intended to
protect the environment or reduce risks to human health from
environmental exposure.
TAKINGS IMPACT ASSESSMENT
The department has determined that the proposed sections do
not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code,
§2007.043.
PUBLIC COMMENT
Comments on the proposal may be submitted to David R. Mar-
tinez, Newborn Screening Branch, Mail Code 1918, Department
of State Health Services, 1100 West 49th Street, Austin, Texas
78756. Comments will be accepted for 30 days following publi-
cation of the proposal in the Texas Register.
PUBLIC HEARING
In addition, a public hearing to receive comments on the proposal
is scheduled for Thursday, December 7, 2006, from 10:00 a.m.
to 12:00 noon at the Department of State Health Services, Room
K-100, 1100 West 49th Street, Austin, Texas 78756. Contact:
David R. Martinez at (512) 458-2216.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel,
Cathy Campbell, certies that the proposed rules have been
reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.
STATUTORY AUTHORITY
The proposed amendments are authorized by Health and Safety
Code, §§47.004(d), 47.008(c), and 1001.075; and by Govern-
ment Code, §531.0055, which authorizes the Executive Com-
missioner of the Health and Human Services Commission to
adopt rules and policies necessary for the operation and pro-
vision of health and human services by the department and for
the administration of Health and Safety Code, Chapter 1001.
The proposed amendments affect Government Code, Chapter
531, and Health and Safety Code, Chapters 47 and 1001. Re-
view of the sections implements Government Code, §2001.039.
§37.501. Purpose.
These [The purpose of these sections is to establish the] rules imple-
ment [for the implementation of] a statewide newborn hearing screen-
ing, tracking, and intervention program.
§37.502. Denitions.
The following words and terms pertain explicitly to this chapter and
shall have the following meanings, unless the context clearly indicates
otherwise.
(1) - (2) (No change.)
(3) Department--The Department of State Health Services
[Texas Department of Health], 1100 West 49th Street, Austin, Texas
78756.
(4) Health care provider--A registered nurse recognized as
an advanced practice nurse by the Board of Nurse Examiners or a physi-
cian assistant licensed by the Texas Physician Assistant Board [Texas
State Board of Physician Assistant Examiners].
(5) - (8) (No change.)
(9) Physician--A person licensed to practice medicine by
the Texas Medical Board [Texas State Board of Medical Examiners].
(10) - (15) (No change.)
§37.503. Newborn Hearing Screening, Tracking, and Intervention
Program.
(a) - (f) (No change.)
(g) Program protocols shall require appropriate referrals to
Early Childhood Intervention Services (ECI), Department of Assis-
tive and Rehabilitative Services, [the Interagency Council on Early
Childhood Intervention] as required by 40 Texas Administrative
Code, §108.61 [§621.45 of this title] (relating to Primary Referral
Requirements). Programs that offer outpatient screening or audiologic
assessment services shall refer an infant with conrmed or suspected
hearing loss to ECI by entering this information into the infant’s
record in the department’s hearing screening system so that the form
is electronically completed and sent to ECI. Providers outside birth
facility programs may enter the information into the department’s
hearing screening system, mail the form, send it by facsimile, or call
the local ECI ofce regarding referral.
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(h) If a birthing facility is not required by Health and Safety
Code, Chapter 47, to offer newborn hearing screening, and did not [has
chosen not to] accept an equipment grant from the department to con-
duct newborn hearing screening, the facility must refer the parents of
each newborn delivered in the facility to another birthing facility which
offers newborn hearing screening, by using the data system provided
by the department and entering the necessary data, including the name
of the referral facility into the system.
(i) A birthing facility not required by Health and Safety Code,
§47.003(a), to offer newborn hearing screening that nevertheless elects
to do so must notify the department and comply with all applicable
certication requirements.
§37.504. Certication of Screening Programs.
Program certication criteria shall include the following:
(1) - (4) (No change.)
(5) communicating with parents, physicians or health care
providers, the department, and Early Childhood Intervention Services
[the Interagency Council on Early Childhood Intervention] with ap-
propriate procedures for reporting screening and follow-up results and
providing information to parents regarding follow-up services;
(6) - (8) (No change.)
§37.505. Program Performance Standards and Goals.
(a) (No change.)
(b) Goals for program performance shall include:
(1) - (4) (No change.)
§37.506. Program Certication.




(A) - (B) (No change.)
(C) A program maintains its designated certication
during certication review.
(D) [(C)] A program holding standard certication may
be awarded Provisional, Standard, or Distinguished status, or may be
decertied.
(3) Distinguished.
(A) - (B) (No change.)
(C) A program maintains its designated certication
during certication review.
(D) [(C)] A program holding distinguished certication
may be awarded Provisional, Standard, or Distinguished status, or may
be decertied.
(4) (No change.)
(b) - (c) (No change.)
[(d) Certication For Operational Programs. Hospitals that
were providing newborn hearing screening to all newborns on Septem-
ber 1,1999, may be awarded Standard or Distinguished certication
based upon compliance with §37.505(a) or §37.505(b) of this title.]
(d) [(e)] Notice of Failure to Meet Performance Standards.
The department or the department’s designee shall notify in writing
any certied program which fails to meet applicable performance
standards during any two-month period.
(1) A program notied of failure to meet performance stan-
dards shall provide to the department or the department’s designee
within 30 days of receipt of the notice a corrective action plan and the
time frame needed to return the program to compliance.
(2) Failure by the program to provide a written corrective
action plan within 30 days may result in an immediate certication
review.
(e) [(f)] Fees. No fees shall be charged for certication or
re-certication.
§37.507. Information Concerning Screening Results and Follow-up
Care.
(a) (No change.)
(b) Birthing facilities shall [must] provide information recom-
mended by the department to the parents regarding available follow-up
services for newborns and infants with abnormal screening results.
§37.508. Training and Technical Assistance by Department.
The department or its designee will provide training and technical assis-
tance associated with the implementation or maintenance of a certied
program upon request.
§37.509. Information Management, Reporting, and Tracking System.
(a) - (b) (No change.)
[(c) Birthing facilities which, on September 1, 1999, were of-
fering newborn hearing screening to all newborns utilizing information
management, reporting, and tracking software not provided by the de-
partment, or that do not participate in the medical assistance program
shall cooperate with the department’s designee to report screening in-
formation to the department in a format and according to a time frame
specied by the department.]
(c) [(d)] Audiologists, [Hospitals, audiologists,] qualied
hearing screening providers, intervention specialists, educators, and
others who receive referrals from programs under this chapter shall
either provide the needed services or refer the children to another
provider of the needed services, and with consent shall provide the
following information[, where available,] to the department or its
designee:
(1) results of follow-up care;
(2) results of audiologic testing of infants identied with
hearing loss;
(3) reports on initiation of intervention services; and
(4) results of follow-up and testing on children served
under the state’s medical assistance program under Human Resources
Code, Chapter 32, who are eligible for services and hearing aids
through the department’s Program for Amplication for Children of
Texas.
(d) Audiologists, qualied hearing screening providers, inter-
vention specialists, educators, and others who provide services to in-
fants who are diagnosed with hearing loss shall provide the following
information, with consent, to the department or its designee:
(1) results of follow-up services;
(2) results of audiologic testing of infants identied with
hearing loss;
(3) report on initiation of intervention services; and
(4) results of follow-up and testing on children served
under the state’s medical assistance program under Human Resources
Code, Chapter 32, who are eligible for services and hearing aids
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through the department’s Program for Amplication for Children of
Texas.
(e) Hospitals that provide services under this chapter shall use
the information management, reporting and tracking software provided
by the department to report, with consent, the following information to
the department or its designee:
(1) results of all follow-up services for infants who do not
pass the birth admission screen when the hospital provides the fol-
low-up services; or
(2) the name of the provider or facility where the hospital
refers the family for follow-up services.
§37.510. Responsibilities of the Department of State Health Services
[Texas Department of Health Responsibilities].
(a) - (b) (No change.)
§37.511. Condentiality and General Access to Data.
(a) (No change.)
(b) All primary referral sources identied in 40 Texas Ad-
ministrative Code, §108.61 [§621.45 of this title] (relating to Primary
Referral Requirements) shall provide information concerning children
suspected of [diagnosed with] hearing loss to Early Childhood Inter-
vention Services, Department of Assistive and Rehabilitative Services
[the Interagency Council on Early Childhood Intervention].
(c) (No change.)
(d) At any time a parent may request in writing that individ-
ually identifying information concerning his or her child be removed
from the department’s newborn hearing screening system by con-
tacting the Department of State Health Services, Newborn Screening
Branch [Texas Department of Health, Audiology Services Program],
1100 West 49th Street, Austin, Texas, 78756. The department shall act
on any request in a timely manner.
(e) - (g) (No change.)
§37.512. Authorized Medicaid Newborn Hearing Services.
(a) - (c) (No change.)
[(d) A Medicaid birthing facility described in §37.502(2)(A)
or (B) of this title (relating to Denitions) shall implement its newborn
hearing screening program by the dates required by Chapter 1347, §6,
Acts of the 76th Legislature, 1999 (HB 714).]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Department of State Health Services
Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 458-7111 x6972
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 11. CONTRACTS
The Texas Commission on Environmental Quality (TCEQ or
commission) proposes amendments to §§11.1 - 11.3, and
11.200.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
Certain Texas Building and Procurement Commission (TBPC)
rules require that agencies adopt them by reference. Since
TBPC has amended some of its rules, the adoptions in the
TCEQ rules are being updated. Also, the names of agencies
referenced in the rules have changed; therefore, the names
are being updated. Several clarications are being made to
better organize and more thoroughly explain the rules. Several
typographical errors are being corrected.
Also, the 77th Legislature, 2001, passed House Bill (HB) 2812.
The bill renumbered Chapter 2259 to Chapter 2261. This pro-
posed rulemaking is necessary to update the reference to the
chapter and sections of the statutes.
SECTION BY SECTION DISCUSSION
The commission is making administrative changes to §11.1 to
change references to the Texas Natural Resource Conservation
Commission to the Texas Commission on Environmental Quality
and references to the Texas General Services Commission to the
Texas Building and Procurement Commission. A reference to
the issue date of a TBPC rule is also being updated to reference
the most recent amendment of the rule.
The commission is clarifying in §11.2(a) who can le a protest by
adding "proposer" to the list. Also, the phrase "or his designee
(hereafter Manager)" is being moved for clarity. The commis-
sion is making subsection (e)(3) parallel to subsection (e)(2) by
explaining that the Procurements and Contracts Manager will in-
clude in its letter the appropriate remedial action. A typographi-
cal error is being corrected in subsection (g) with the removal of
the word "either." Subsection (h) is being deleted and reinserted
as subsection (i) and subsection (i) is being relettered as sub-
section (h) to improve the logical order of the subsections. In the
new subsection (h), a phrase is being moved to improve clarity,
"in writing by the executive director" and a phrase that does not
coincide with the rest of the rule is being removed, "either by the
commission."
In §11.200, the commission is updating the reference to Texas
Government Code, Chapter 2259, and a related statute, to
Chapter 2261.
The commission is making administrative changes to §11.3 to
change references to the Texas Natural Resource Conservation
Commission to the Texas Commission on Environmental Quality
in subsection (c) and a reference to the Texas General Services
Commission to the Texas Building and Procurement Commis-
sion in subsection (a). Also in subsection (a), a reference to the
issue date of a TBPC rule is being updated to reference the most
recent amendment of the rule and the subject of the referenced
rule is claried.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
Nina Chamness, Analyst, Strategic Planning and Assessment
Section, has determined that, for the rst ve-year period the
proposed rules are in effect, no scal implications are anticipated
for the agency or other units of state or local governments as a
result of administration or enforcement of the proposed rules.
PROPOSED RULES December 1, 2006 31 TexReg 9681
The proposed rules would revise 30 Texas Administrative Code
(TAC) Chapter 11 and adopt by reference legislative changes
made during the 77th Legislative Session to the rules of the
Texas Building and Procurement Commission into the rules of
the Texas Commission of Environmental Quality. The proposed
rules would also update references, provide for more logical or-
ganization of the chapter, and correct typographical errors as
needed. The proposed changes are administrative in nature and
will have no scal implication on local governments, individuals,
or businesses.
PUBLIC BENEFITS AND COSTS
Ms. Chamness also determined that, for each year of the rst
ve years the proposed rules are in effect, the public benet an-
ticipated from the changes seen in the proposed rules will be that
the rules are easier to understand and are more current in the
implementation of state purchasing requirements.
There are no anticipated scal implications for large businesses
or individuals as a result of the proposed rules.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse scal implications are anticipated for small or micro-
businesses as a result of the proposed rules.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission has reviewed this proposed rulemaking and de-
termined that a local employment impact statement is not re-
quired because the proposed rules do not adversely affect a lo-
cal economy in a material way for the rst ve years that the
proposed rules are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the denition of a "major
environmental rule" as dened in the act. The intent of the rule
is to update agency names and references to rules, provide for
more logical sequencing of phrases and subsections in the rules,
and to clarify who the rules apply to and the contents of a letter
from the Manager of Procurements and Contracts. The changes
are not expressly to protect the environment and reduce risks
to human health and the environment. The commission invites
public comment on the draft regulatory impact analysis determi-
nation.
TAKINGS IMPACT ASSESSMENT
The commission evaluated these proposed rules and performed
an assessment of whether these proposed rules constitute a tak-
ings under Texas Government Code, Chapter 2007. The spe-
cic purpose of these proposed rules is to update agency names
and references to rules, provide for more logical sequencing of
phrases and subsections in the rules, and to clarify who the rules
apply to and the contents of a letter from the Manager of Pro-
curements and Contracts. The proposed rules will substantially
advance this stated purpose.
Promulgation and enforcement of these proposed rules would
be neither a statutory nor a constitutional taking of private real
property. Specically, the subject proposed regulations do not
affect a landowner’s rights in private real property because this
rulemaking does not burden (constitutionally) nor restrict or limit
the owner’s right to property and reduce its value by 25% or more
beyond that which would otherwise exist in the absence of the
regulations.
There are no burdens imposed on private real property, and the
benets to society are greater clarication of the rule.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the proposed rules and found that
they are neither identied in Coastal Coordination Act Implemen-
tation Rules, 31 TAC §505.11(b)(2) or (4), nor will they affect
any action/authorization identied in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11(a)(6). Therefore, the
proposed rules are not subject to the Texas Coastal Manage-
ment Program.
SUBMITTAL OF COMMENTS
Comments may be submitted to Holly Vierk, MC 205,
Texas Register Team, Ofce of Legal Services, P.O.
Box 13087, Austin, Texas 78711-3087 or faxed to (512)
239-4808. Electronic comments may be submitted at
http://www5.tceq.state.tx.us/rules/ecomments/. All comments
should reference Rule Project Number 2006-042-011-AD.
The comment period closes January 2, 2007. Copies of the
proposed rulemaking can be obtained from the commission’s
Web site at http://www.tceq.state.tx.us/nav/rules/pro-
pose_adopt.html. For further information, please contact






The amendment is proposed under Texas Water Code (TWC),
§5.103(a), which provides the commission with the authority to
adopt rules necessary to carry out its powers and duties under
the TWC and other laws of the state.
The proposed amendment implements TWC, §5.103(a), which
provides that the commission has the authority to adopt rules
necessary to carry out its powers and duties under the TWC and
other laws of the state.
§11.1. Historically Underutilized Business Program.
The commission adopts by reference the rules of the Texas Building
and Procurement Commission [Texas General Services Commission]
in 1 TAC §§111.11 - 111.22 [111.23] and §§111.26 - 111.28 (relating
to Historically Underutilized Business Program), as amended through
the November 9, 2004, issue of the Texas Register (29 TexReg 10249).
[June 9, 2000, issue of the Texas Register (25 TexReg 5621).]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on November 17,
2006.
TRD-200606250
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Kevin McCalla
Director, General Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 239-0177




The amendment is proposed under Texas Water Code,
§5.103(a), which provides the commission with the authority to
adopt rules necessary to carry out its powers and duties under
the TWC and other laws of the state.
The proposed amendment implements TWC, §5.103(a), which
provides that the commission has the authority to adopt rules
necessary to carry out its powers and duties under the TWC and
other laws of the state.
§11.2. Protest Procedures for Vendors.
(a) Any actual or prospective bidder, offeror, proposer, or con-
tractor who is aggrieved in connection with the solicitation, evalua-
tion, or award of a contract may formally protest to the Procurements
and Contracts Manager [or his designee (hereafter Manager)] of the
commission or his designee (hereafter Manager). Such protests must
be in writing and received in the Procurements and Contracts Section
within ten working days after such aggrieved person knows, or should
have known, of the occurrence of the action which is protested. Formal
protests must conform to the requirements of this subsection and sub-
section (c) of this section, and shall be resolved in accordance with the
procedure set forth in subsections (d) and (e) of this section. Copies of
the protest must be mailed or delivered by the protesting person to the
project manager, if any, and other interested persons. For the purposes
of this section, "interested persons" means all vendors who have sub-
mitted bids or proposals for the contract involved.
(b) - (d) (No change.)
(e) If the protest is not resolved by mutual agreement, the Man-
ager will issue a written determination on the protest.
(1) - (2) (No change.)
(3) If the Manager determines that a violation of the rules
or statutes has occurred in a case where a contract has been awarded, he
or she shall inform the protesting person and other interested persons
by letter which sets forth the reasons for the determination, and the
appropriate remedial action, which may include ordering the contract
void.
(f) (No change.)
(g) The executive director shall [either] issue a nal determi-
nation on the protest within 15 days after receipt of the aggrieved per-
son’s request for reconsideration.
(h) A decision issued in writing by the executive director in re-
sponse to a request for reconsideration shall be the nal administrative
action of the commission.
[(h) Unless good cause for delay is shown or the Manager or
executive director determines that a protest or appeal raises issues sig-
nicant to procurement practices or procedures, a protest or appeal that
is not led timely will not be considered.]
(i) Unless good cause for delay is shown or the Manager or
executive director determines that a protest or appeal raises issues sig-
nicant to procurement practices or procedures, a protest or appeal that
is not led timely will not be considered.
[(i) A decision issued in response to a request for reconsidera-
tion, either by the commission, or in writing by the executive director,
shall be the nal administrative action of the commission.]
(j) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Director, General Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 239-0177




The amendment is proposed under Texas Water Code,
§5.103(a), which provides the commission with the authority to
adopt rules necessary to carry out its powers and duties under
the TWC and other laws of the state.
The proposed amendment implements TWC, §5.103(a), which
provides that the commission has the authority to adopt rules
necessary to carry out its powers and duties under the TWC and
other laws of the state.
§11.3. Bid Opening and Tabulation.
(a) The commission adopts by reference the rules of the Texas
Building and Procurement Commission [Texas General Services Com-
mission] in 1 TAC §113.5(b) (relating to Bid Submission, Bid Opening,
and Tabulation), as amended through the September 11, 2000, issue of
the Texas Register (25 TexReg 8848) [effective April 20, 1993].
(b) (No change.)
(c) Copies of the rule are led in the Texas Commission on
Environmental Quality’s (TCEQ) [Texas Natural Resource Conserva-
tion Commission’s (TNRCC)] Library, located at 12100 Park 35 Circle,
Building A, Austin, and at all TCEQ [TNRCC] regional ofces.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on November 17,
2006.
TRD-200606252
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Kevin McCalla
Director, General Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 239-0177
SUBCHAPTER E. CONTRACTS MONITOR-
ING ROLES AND RESPONSIBILITIES
30 TAC §11.200
STATUTORY AUTHORITY
The amendment is proposed under Texas Water Code,
§5.103(a), which provides the commission with the authority to
adopt rules necessary to carry out its powers and duties under
the TWC and other laws of the state.
The proposed amendment implements TWC, §5.103(a), which
provides that the commission has the authority to adopt rules
necessary to carry out its powers and duties under the TWC and
other laws of the state.
§11.200. Applicability.
This subchapter applies only to contracts for goods or services which
have been procured by one of the procurement methods described
in Texas Government Code, §2261.001 [Texas Government Code,
§2259.001,] as being subject to the requirements of Texas Government
Code, Chapter 2261 [Chapter 2259].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Director, General Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 239-0177
TITLE 31. NATURAL RESOURCES AND
CONSERVATION







The Texas Water Development Board (board) proposes an
amendment to 31 TAC §353.122 concerning Procedures for
Collecting A Delinquent Obligation. Amendment to this section
is proposed to correct a clerical error. This rulemaking has been
undertaken as a result of the board’s review of its rules in 31
TAC Chapter 353, as required by Government Code §2001.039.
The proposed amendment of §353.122(a) corrects a clerical er-
ror. Section 353.122 incorrectly references §353.122, rather
than §353.121, and is corrected accordingly.
Veronica Hinojosa-Segura, Chief Financial Ofcer, has deter-
mined that for the rst ve-year period the amendment is in ef-
fect, there will not be scal implications on state and local gov-
ernment as a result of enforcement and administration of the
amended section.
Ms. Hinojosa-Segura has also determined that for the rst ve
years the amendment, as proposed, is in effect, the public benet
anticipated as a result of enforcing the proposed amendment will
be the clarication of the amended section. Ms. Hinojosa-Se-
gura has determined there will not be economic costs to small
businesses or individuals required to comply with the amend-
ment as proposed.
Comments on the proposal will be accepted for 30 days following
publication and may be submitted to Jim Bateman, Attorney, Of-
ce of General Counsel, Texas Water Development Board, P.O.
Box 13231, Austin, Texas 78711-3231, or by e-mail to jim.bate-
man@twdb.state.tx.us or by fax at (512) 463-5580.
The amendment is proposed under the authority of the Texas
Water Code §6.101, which provides the Texas Water Develop-
ment Board with the authority to adopt rules necessary to carry
out the powers and duties in the Texas Water Code and other
laws of the State, and the Texas Government Code, Chapter
2107.
The proposed amendment implements Texas Government Code
Chapter 2107 and 1 TAC §59.2 and §59.3.
§353.122. Procedures For Collecting A Delinquent Obligation.
(a) When an obligation has been determined to be delinquent,
pursuant to §353.121 [§353.122] of this title (relating to Procedures
For Establishing A Delinquent Obligation), the board shall take the
following steps.
(1) - (6) (No change.)
(b) - (e) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Water Development Board
Proposed date of adoption: January 17, 2007
For further information, please call: (512) 475-2052
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 3. TEXAS YOUTH COMMISSION
CHAPTER 87. TREATMENT
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SUBCHAPTER B. SPECIAL NEEDS
OFFENDER PROGRAMS
37 TAC §87.75
The Texas Youth Commission proposes an amendment to
§87.75, concerning program services for offenders with mental
retardation. The amendment to the section will remove the
requirement that updates to a youth’s individual case plan be
documented monthly. This revision mirrors a recent amendment
to §87.1 of this title, which provides for updates to the individual
case plan in 30, 60 or 90-day intervals, depending on a youth’s
classication and restriction level.
Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the rst ve-year period the
amendment is in effect there will be no scal implications for state
or local government as a result of enforcing or administering the
amendment.
DeAnna Lloyd, Chief of Policy Administration, has determined
that for each year of the rst ve years the section is in effect,
the public benet anticipated as a result of enforcing the section
will be consistency among agency rules. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the amendment as pro-
posed. No private real property rights are affected by adoption
of this rule.
Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, P.O. Box 4260, Austin, Texas 78765, or e-mail to
deanna.lloyd@tyc.state.tx.us.
The amendment is proposed under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the accomplishment of its functions.
The proposed rule affects the Human Resources Code, §61.034.
§87.75. Program Services for Offenders with Mental Retardation
(a) - (c) (No change.)
(d) Program Requirements. The CRTC will adapt the agency’s
Resocialization program to enable the progress of youth diagnosed with
mental retardation. These adaptations will be documented [monthly]
in the youth’s Individual Case Plan [(ICP)].
(e) Release, Transfer and Transition Options.
(1) - (3) (No change.)
(4) Youth in the CRTC who have completed the initial min-
imum length of stay and are [determined to be] unable to progress in
the agency’s Resocialization Program due to mental retardation in ac-
cordance with §87.79 of this title shall be discharged.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 424-6014
CHAPTER 111. CONTRACTS
SUBCHAPTER B. CONTRACTS FOR OTHER
THAN YOUTH SERVICES
37 TAC §111.31
The Texas Youth Commission proposes an amendment to
§111.31, concerning contracting for services. The amendment
to the section will remove a redundant provision regarding the
threshold at which approval of the deputy executive director
is required. Any contract valued at or above $5,000 must be
approved by the deputy executive director, regardless of its
duration. The provision which requires that contracts with terms
exceeding 12 months be approved by the deputy executive
director will be removed, as such contracts will generally be
valued above the $5,000 threshold.
Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the rst ve-year period the
amendment is in effect there will be no scal implications for state
or local government as a result of enforcing or administering the
amendment.
Paula Castilleja, Chief of Purchasing, has determined that for
each year of the rst ve years the section is in effect the public
benet anticipated as a result of enforcing the section will be the
elimination of a redundant approval authority requirement. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
amendment as proposed. No private real property rights are
affected by adoption of this rule.
Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, P.O. Box 4260, Austin, Texas 78765, or e-mail to
deanna.lloyd@tyc.state.tx.us.
The amendment is proposed under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its func-
tions.
The proposed rule affects the Human Resources Code, §61.034.
§111.31. Contracting for Services.
(a) - (d) (No change.)
(e) Approval Authority. Contracts for the delivery of services
to the commission, including renewals and amendments, must be ap-
proved by agency personnel consistent with total annual costs to the
commission.
(1) (No change.)
(2) Contracts of $5,000 or more [or for longer than a
12-month duration] require prior approval of the deputy executive
director.
(3) - (4) (No change.)
(f) - (h) (No change.)
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This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 424-6014
CHAPTER 119. AGREEMENTS WITH OTHER
AGENCIES
37 TAC §119.23
The Texas Youth Commission proposes an amendment to
§119.23, concerning canteen operations. The amendment to
the section will update a reference to another state agency to
reect the recent consolidation of several state agencies.
Robin McKeever, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the rst ve-year period the
amendment is in effect there will be no scal implications for state
or local government as a result of enforcing or administering the
amendment.
DeAnna Lloyd, Chief of Policy Administration, has determined
that for each year of the rst ve years the section is in effect the
public benet anticipated as a result of enforcing the section will
be the use of current state agency names in the commission’s
rules. There will be no effect on small businesses. There is no
anticipated economic cost to persons who are required to comply
with the amendment as proposed. No private real property rights
are affected by adoption of this rule.
Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Chief of
Policy Administration, Texas Youth Commission, 4900 North
Lamar, P.O. Box 4260, Austin, Texas 78765, or e-mail to
deanna.lloyd@tyc.state.tx.us.
The amendment is proposed under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its func-
tions.
The proposed rule affects the Human Resources Code, §61.034.
§119.23. Canteen Operations.
(a) Purpose. The purpose of this rule is to provide Texas Youth
Commission [for TYC] operation of canteens on residential facilities
[campus] or contracting for the operation.
(b) - (c) (No change.)
(d) Should the institution choose not to operate its own
canteen, the Health and Human Services Commission (HHSC) [Texas
Commission for the Blind] shall have rst opportunity to establish a
canteen in accordance with Texas Human Resource Code, Chapter 94.
Should no canteen be established by the HHSC [Texas Commission
for the Blind or Texas Rehabilitation Commission] licensees under
Chapter 94, the institution’s advisory council may be awarded a
contract to provide canteen services.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 31, 2006
For further information, please call: (512) 424-6014
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE




The Texas Workforce Commission (Commission) proposes
amendments to the following sections of Chapter 815 related to
Unemployment Insurance:
Subchapter B, Benets, Claims, and Appeals, §815.20
Subchapter C, Tax Provisions, §815.107 and §815.109
The Commission proposes the following new sections of Chapter
815 related to Unemployment Insurance:
Subchapter C, Tax Provisions, §815.116, §815.134, and
§815.135
Subchapter D, Farm and Ranch Labor, §815.150
PART I. PURPOSE, BACKGROUND, AND AUTHORITY
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS
PART III. IMPACT STATEMENTS
PART IV. COORDINATION ACTIVITIES
PART I. PURPOSE, BACKGROUND, AND AUTHORITY
The purpose of the proposed Chapter 815 rules change is to:
--implement House Bill (HB) 3250, enacted by the 79th Texas
Legislature, Regular Session (2005), which amends Title IV of
the Texas Labor Code, the Texas Unemployment Compensa-
tion Act (TUCA), Chapter 204, Subchapter E, Acquisition of Ex-
perience-Rated Employer, by limiting the conditions under which
the transfer of Unemployment Insurance (UI) compensation ex-
perience between business entities may occur; and requiring
the Commission to establish, by rule, procedures to identify the
transfer or acquisition of a business for the purposes of identify-
ing State Unemployment Tax Act (SUTA) dumping;
--provide clear direction for UI claimants and employers, without
creating an undue bureaucratic burden in navigating the UI and
Tax systems; and
--ensure operation of efcient, cost-effective systems that fulll
the requirements of state and federal law.
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PART II. EXPLANATION OF INDIVIDUAL PROVISIONS
(Note: Minor, nonsubstantive, editorial changes are made that
do not change the meaning of the rules and, therefore, are not
discussed in the Explanation of Individual Provisions.)
SUBCHAPTER B. BENEFITS, CLAIMS, AND APPEALS
The Commission proposes amendments to Subchapter B, as
follows:
§815.20. Claim for Benets
Section 815.20 adds Internet ling as a method for unemployed
individuals to le UI claims and species that the current restric-
tions to designated hours and days of claim ling do not apply to
online initial claim lers or those who request payment of bene-
ts online because the Internet is available 24 hours a day.
SUBCHAPTER C. TAX PROVISIONS
The Commission proposes amendments to Subchapter C, as
follows:
§815.107. Reports Required and Their Due Dates
Section 815.107(a) species that employers may request, and
the Agency may grant, a hardship exemption from ling reports
and formats in the required format. The Agency does not intend
to implement specic requirements for how the hardship exemp-
tion request must be submitted by an employer. The Agency will
accept the notication by telephone or in writing, and will develop
a system to provide conrmation numbers to employers who re-
quest hardship exemptions.
Section 815.107(a)(3)(A)(i) lowers the existing threshold from
250 or more employees to 10 or more employees for employ-
ers who must le quarterly benet wage credit reports on mag-
netic or electronic media. This rule change is effective July 1,
2007. The Agency will continue ongoing notication initiatives
to ensure that entities covered by this new threshold understand
that compliance will be required following the effective date of
the rule change.
Section 815.107(a)(3)(A)(ii) lowers the existing threshold from
250 or more employees to 10 or more employees for other enti-
ties, including agents reporting on behalf of multiple employers,
who must le quarterly benet wage credit reports on magnetic
or electronic media. This rule change is effective July 1, 2007.
The Agency will continue ongoing notication initiatives to en-
sure that entities covered by this new threshold understand that
compliance will be required following the effective date of the rule
change.
Section 815.107(a)(3)(B) lowers the existing threshold from less
than 250 employees to less than 10 employees for employers
who may le quarterly benet wage credit reports on magnetic
or electronic media. This rule change is effective July 1, 2007.
The Agency will continue ongoing notication initiatives to en-
sure that entities covered by this new threshold understand that
compliance will be required following the effective date of the rule
change.
New §815.107(a)(3)(D) species that a quarterly benet wage
credit report led in an approved medium shall contain both a
wage credit report and a summary report. This rule change is
effective July 1, 2007. The Agency will continue ongoing no-
tication initiatives to ensure that entities covered by this new
threshold understand that compliance will be required following
the effective date of the rule change.
§815.109. Payment of Contributions and Reimbursements
Section 815.109(f) removes the 60-day limit on extensions past
the due date for payment of contributions due.
Removal of the 60-day limit on extensions provides the Agency
with the exibility necessary to respond to employers facing
extreme circumstances, such as natural disasters, and is con-
sistent with the corresponding extension provisions included in
§815.107(b)(3).
Section 815.109(g) requires all agents or other entities making a
payment on behalf of an employer to furnish an allocation list on
magnetic or electronic media using a format prescribed by the
Agency. Currently, agents or other entities making a payment
on behalf of 20 or more employers must furnish an allocation list
on magnetic or electronic media.
The number of service agents submitting remittance allocation
lists for their clients using a paper list has diminished over the
years; only a very small number still submit the list in this man-
ner. The most efcient and widely used process, for both the
Agency and the service agent, is an electronic submission of the
allocation list with the electronic wage reports. This change is
consistent with other initiatives to increase use of technology by
all customers conducting business with the Agency.
§815.116. Identication and Tracking of Transfers and/or Acqui-
sitions of Businesses
New §815.116 implements the portion of HB 3250 that requires
the Commission, by rule, to establish procedures to identify the
transfer or acquisition of a business.
New §815.116(a) states that the Agency will employ an elec-
tronic method of tracking the reporting of employees and wages
to help determine instances of improper reporting by employers.
New §815.116(b) provides that to aid the Agency in its deter-
mination, upon request and as determined necessary by the
Agency, employers shall provide information sufcient to enable
the Agency to determine:
(1) the status of the employing unit under investigation and
whether the employer is liable under the Act;
(2) the proper employer of the employees reported and verify
whether the wages are reported by the proper entity;
(3) the relationship between the predecessor or successor entity
and whether a mandatory transfer of compensation experience
is in order; and
(4) the correct calculation of the tax rate assigned to the em-
ployer.
§815.134. Employment Status: Employee or Independent Con-
tractor
New §815.134 claries that, for the purposes of determining em-
ployee or independent contractor status, the Agency shall use
the guidelines contained in §821.5 of this title.
§815.135. Voluntary Election by Employers
New §815.135(a) species that employers electing coverage un-
der Chapter 206 of TUCA shall make the election in writing on a
form specied by the Agency or by a prescribed electronic equiv-
alent.
New §815.135(b) is added to specify that employers electing to
pay reimbursements shall make the election in writing on a form
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specied by the Agency or by a prescribed electronic equivalent,
and in compliance with Chapter 205, Subchapter A, of TUCA.
SUBCHAPTER D. FARM AND RANCH LABOR
The Commission proposes new Subchapter D, as follows:
§815.150. Denition of Terms
New §815.150 denes terms relating to farm and ranch labor
when used in implementing TUCA §201.028, §201.047, and
§204.009.
New §815.150(1) denes "agricultural association" as a nonprot
or cooperative association of farmers, growers, or ranchers in-
corporated or qualied under state law, which recruits, solicits,
hires, employs, furnishes, or transports migrant or seasonal agri-
cultural workers.
New §815.150(2) denes "agricultural employer" as an individ-
ual who owns or operates a farm, ranch, processing establish-
ment, cannery, gin, packing shed, or nursery or who produces
or conditions seed, and who either recruits, solicits, hires, em-
ploys, furnishes, or transports migrant or seasonal agricultural
workers.
New §815.150(3) denes "farm labor contracting activity" as the
recruiting, soliciting, hiring, employing, furnishing, or transport-
ing of migrant or seasonal agricultural workers.
New §815.150(4) denes "farm labor contractor" as an individ-
ual, other than an agricultural employer, an agricultural associ-
ation, or an employee of an agricultural employer or agricultural
association, who, for any money or other valuable consideration
paid or promised to be paid, performs any farm labor contracting
activity.
New §815.150(5) denes "farm and ranch labor" as all services
performed:
(A) on a farm or ranch in the employ of an individual in connection
with cultivating the soil; raising or harvesting an agricultural or
horticultural commodity, including the raising, shearing, feeding,
caring for, training, and management of livestock, bees, poultry,
and fur bearing wildlife; or
(B) in the employ of the owner, tenant, or other operator of a farm
or ranch, in connection with the operation, management, conser-
vation, improvement, or maintenance of such farm or ranch and
its tools and equipment, if the major part of such service is per-
formed on a farm or ranch.
New §815.150(6) denes "labor agent" as an individual in Texas
who for a fee offers, attempts to procure, or procures employ-
ment for employees; or without a fee offers, attempts to procure,
or procures employment for common or agricultural workers; or
any individual who for a fee attempts to procure or procures em-
ployees for an employer; or without a fee offers or attempts to
procure common or agricultural workers for employers; or any
individual, regardless of whether a fee is received or due, who
offers, attempts to supply, or supplies the services of common or
agricultural workers to any individual.
New §815.150(7) denes "migrant worker" as an individual who
is employed in farm or ranch labor of a seasonal or temporary
nature and who is required to be absent overnight from his or
her permanent place of residence, provided the individual is
not a temporary nonimmigrant alien who is authorized to work
in agricultural employment in the United States under 8 U.S.C.
§1101(a)(15)(H)(ii)(a) and §1184(c).
New §815.150(8) denes "orchard" as a farm devoted primarily
to the planting, cultivating, growing, or harvesting of fruits or nuts.
New §815.150(9) denes "other farm or ranch laborer" as an
individual employed in farm or ranch labor or who is neither a
seasonal worker nor a migrant worker.
New §815.150(10) denes "seasonal worker" as an individual
who is employed in farm or ranch labor of a seasonal or tempo-
rary nature and is not required to be absent overnight from his
or her permanent place of residence, provided the individual is
not a temporary nonimmigrant alien who is authorized to work
in agricultural employment in the United States under 8 U.S.C.
§1101(a)(15)(H)(ii)(a) and §1184 (c).
New §815.150(11) denes "truck farm" as a farm on which fruits,
garden vegetables for human consumption, potatoes, sugar
beets, or vegetable seeds are produced for market.
New §815.150(12) denes "vineyard" as a farm devoted primar-
ily to the planting, cultivating, growing, or harvesting of grapes.
PART III. IMPACT STATEMENTS
Randy Townsend, Chief Financial Ofcer, has determined that
for each year of the rst ve years the rules will be in effect, the
following statements will apply:
There are no estimated increases in cost to the state and to local
governments expected as a result of enforcing or administering
the rules.
There is an estimated cost reduction to the Agency of approxi-
mately $371,000 per year if all of the employers with between 10
and 250 employees, the new threshold for mandatory electronic
submission of reports, submit those reports electronically.
There are no estimated cost reductions to local governments as
a result of enforcing or administering the rule
There is an estimated increase in excess of $1 million per year in
revenue to the Unemployment Trust Fund as a result of enforc-
ing or administering the rule. The rigorous statutory changes,
coupled with the detection system, serve as deterrents to em-
ployers engaged in State Unemployment Tax Avoidance (i.e.,
SUTA dumping).
There are no estimated increases or losses in revenue to local
governments as a result of enforcing or administering the rule.
There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing
or administering the rules, aside from those estimated savings
to the Agency and those revenues to the Unemployment Trust
Fund noted above.
There may be anticipated economic costs to persons required
to comply with the rules. It is possible (or likely) that companies
employing 10 persons or more already will have the minimum
requirements to comply with the rule (e.g., a computer and Inter-
net connectivity) or a contractor perhaps performing accounting,
payroll, or reporting functions that has such resources. There-
fore, while there may be anticipated economic costs to persons
required to comply with the rules, these costs are not estimated
to be signicant. Section 815.107(a) of the proposed rules pro-
vides that the Commission may waive the electronic ling re-
quirements for employers requesting a hardship exemption.
There may be anticipated adverse economic impact on small or
microbusinesses as a result of enforcing or administering the
rules. As employers requesting a hardship exemption under
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§815.107(a) of the electronic ling requirements may include
small and microbusinesses, the Commission authorization of
the exemption would provide appropriate mitigation for those
classes of employers.
Mark Hughes, Director of Labor Market Information, has deter-
mined that there is no signicant negative impact upon employ-
ment conditions in the state as a result of the rules.
The Agency hereby certies that the proposed rules have been
reviewed by legal counsel and found to be within the Agency’s
legal authority to adopt.
LaSha Lenzy, Director of the Unemployment Insurance Division,
has determined that for each year of the rst ve years the rules
are in effect, the public benet anticipated as a result of enforc-
ing the proposed amendments will be to ensure compliance with
federal and state requirements.
PART IV. COORDINATION ACTIVITIES
In the development of these rules for publication and public com-
ment, the Commission sought the involvement of each of Texas’
28 Boards and the TWC Advisory Committee. The Commission
provided the policy concept to each of these groups for consider-
ation and review. During the rulemaking process, the Commis-
sion considered all information gathered in order to develop rules
that provide clear and concise direction to all parties involved.
Comments on the proposed rules may be submitted to TWC Pol-
icy Comments, Workforce and UI Policy, 101 East 15th Street,
Room 440T, Austin, Texas 78778; faxed to (512) 475-3577; or
e-mailed to TWCPolicyComments@twc.state.tx.us. The Com-
mission must receive comments postmarked no later than 30
days from the date this proposal is published in the Texas Reg-
ister.
SUBCHAPTER B. BENEFITS, CLAIMS AND
APPEALS
40 TAC §815.20
The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The proposed rules affect Texas Labor Code, Title 4.
§815.20. Claim for Benets.
An unemployed individual who has no current benet year and who
wishes to claim benets shall report to a representative of the Agency
in a manner, including telephonic, Internet, or other [electronic] means,
that the Agency may approve, and le a claim for benets. Before re-
ceiving benets a claimant shall register for work with the public em-
ployment ofce, including workforce centers, serving the individual’s
area of residence, as provided in paragraphs (3) and (7) of this section,
unless exempt from the requirement.
(1) In case of a mass layoff by an employer, if the last em-
ploying unit involved makes an appropriate request, the Agency may
accept, in lieu of an initial claim from each individual, a list furnished
by the last employer of the individuals to be laid off and who wish to
le initial claims for benets. The list shall reect, with respect to each
individual, all information normally required on the initial claim by the
Agency, except the reason for separation. If the Agency approves the
request, the listing then may [then] be used by the Agency as an initial
claim for each individual on the list.
(2) After an individual les a valid initial claim, which es-
tablishes the claimant’s benet year, the claimant may, during the ben-
et year, le subsequent continued claims, weekly or biweekly, by tele-
phonic means, facsimile (fax) transmission, mail, common carrier, In-
ternet, or other means as the Agency may approve in writing, but at in-
tervals of no less than [periods of] seven consecutive days. A claimant
shall le all claims by telephonic means, in writing, or orally, during
the hours, [and] days, and weeks directed by Agency representatives.
Internet ling is available 24 hours each day. If at any time during
the benet year, more than 30 days have elapsed since the ling of the
claimant’s last claim, the claimant shall le an additional or reopened
claim for benets as dened in §815.1 [of this chapter] (relating to
Denitions) and shall comply with all eligibility requirements for the
claims. A claimant who exhausts [the claimant’s] regular benets may
le continued claims for extended benets as referenced in §815.26
[of this chapter] (relating to Extended Benet Period Announcement)
in the same manner in which the claimant led claims for regular ben-
ets, but the claimant’s claims for extended benets may be for benet
periods subsequent to the end of the claimant’s benet year.
(3) An individual who les a claim for benets shall
comply with all requirements of the public employment ofce in
which the claimant les an application for work that are necessary
to establish a valid registration for work in that public employment
ofce. The claimant shall comply with [do the things requested by]
an Agency representative’s requests [representative], whether oral
[requested orally] or written [in writing], that are reasonably designed
to inform the claimant of the claimant’s rights and responsibilities in
ling a claim for benets. The claimant also shall [also]:
(A) provide evidence, upon request [when requested to
do so], to establish the claimant’s correct Social Security [social secu-
rity] account number;
(B) le all claims in the manner directed by the Agency,
whether on Agency-provided forms or by telephonic, Internet, or other
[electronic] means approved by the Agency for claims purposes;
(C) supply all information within the claimant’s knowl-
edge, which is necessary to determine the claimant’s rights to benets
under the Act;
(D) sign all provided claims forms personally for the
claims that are led in person or by mail or common carrier; and
(E) submit all claims led by mail, common carrier,
hand delivery, or by other means, including telephonic or Internet [or
electronic means], as instructed by the Agency, in accordance with the
terms of this section.
(4) An individual may le a claim by mail, common carrier,
hand delivery, or by other means as the Agency may approve, in writing
in any of the following circumstances:
(A) Conditions exist that [conditions] make it imprac-
ticable for the Agency representative to take claims by telephonic, In-
ternet, or other approved means; or
(B) The [the] Agency nds that the claimant has good
cause for failing to le a claim by telephonic, Internet, or other ap-
proved means.
(5) If a claimant’s answer to a question on a claim led with
the Agency creates uncertainty about the claimant’s credibility, or a
lack of understanding, or the claimant’s record shows that the claimant
previously led a fraudulent claim; then the claimant may be required
to le written claims on an Agency-approved [a Agency approved]
form in a manner prescribed by the Agency in writing. A claimant
required to le a claim under this section [subsection] shall continue
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to le the claim in the prescribed manner, until the Agency determines
that the reason no longer exists and[,] directs otherwise in writing.
(6) The following provisions shall apply to the disquali-
cation provisions of the Act, Chapter 207, Subchapter C, concerning
disqualication for benets.
(A) The term "employment" in the Act, Chapter 207,
Subchapter C, shall be interpreted and applied to mean employment as
dened in the Act.
(B) The disqualication to be imposed against an indi-
vidual who has left work to move with a spouse, as provided in the
Act, §207.045(c), shall be construed to mean both a benets (money
payments) and a benet period (time period) disqualication; and such
[a] disqualication shall be restricted in its application to apply only to
the range from six weeks to 25 weeks.
(C) Agency employees are authorized to administer
oaths to claimants in an effort to verify that the requalifying [re-quali-
fying] requirements of the Act, Chapter 207, Subchapter C, concerning
employment or earnings, have been satised.
(D) An employer identied as the employer by whom
the claimant was employed, for purposes of satisfying the requalify-
ing [re-qualifying] requirements of the Act, Chapter 207, Subchapter
C, shall be afforded 14 days within which to respond to notice by the
Agency of the ling of an additional claim by the claimant.
(E) In order to satisfy the requirement of the Act, Chap-
ter 207, Subchapter C, concerning returning to employment and work-
ing for six weeks, a "work week" shall be dened as seven [a] consec-
utive days [seven-day period] during which the claimant has worked at
least 30 hours.
(F) Disqualifying separations, new benet year, and ex-
tended benet period.
(i) A claimant ling an initial claim, continued
claim, or additional claim shall be disqualied from receiving benets
if the separation from the claimant’s last work is a disqualifying
separation as dened in the Act, Chapter 207.
(ii) If a work separation in a previous benet year is
the last separation prior to a claimant’s ling an initial claim that creates
a new benet year, then that work separation may result in a disquali-
cation in the new benet year in accordance with the provisions of the
Act, Chapter 207.
(iii) A disqualication resulting from a work separa-
tion in a benet year shall continue during the extended benet period
until:
(I) the extended benet period is terminated;
(II) the claimant qualies to le a new initial
claim; or
(III) the claimant requalies [re-qualies] in ac-
cordance with the provisions of the Act, Chapter 207, under which the
disqualication was imposed.
(7) A claimant shall be eligible to receive benets with
respect to any week only if the individual demonstrates the availability
for work required by the Act, §207.021(a)(4), and, if required by
§207.021(a)(8), by participating in reemployment [re-employment]
services, including, but not limited to, job search assistance [services],
if the claimant has been determined to be likely to exhaust regular
benets and needs reemployment [re-employment] services pursuant
to a proling system established by the Agency.
(8) The following categories of claimants are exempt from
the requirement to register for work:
(A) individuals on temporary layoff with a denite date
to return to work;
(B) members in good standing in [of] unions that main-
tain a hiring hall; and
(C) individuals participating in a Shared Work plan as
dened in the Act, Chapter 215.
(9) Withholding from [From] Benets for Federal Income
Tax.
(A) An individual ling a new claim for unemployment
compensation shall, at the time of ling the claim, be advised that:
(i) unemployment compensation is subject to fed-
eral, state, and local income tax;
(ii) requirements exist pertaining to estimated tax
payments;
(iii) the individual may elect to have federal [Fed-
eral] income tax deducted and withheld from the individual’s payment
of unemployment compensation at the amount specied in the federal
[Federal] Internal Revenue Code; and
(iv) the individual shall be permitted to change a pre-
viously elected withholding status.
(B) Amounts deducted and withheld from unemploy-
ment compensation shall remain in the unemployment fund until trans-
ferred to the federal [Federal] taxing authority as a payment of income
tax.
(C) The Agency shall follow all procedures specied
by the United States Department of Labor and the federal [Federal]
Internal Revenue Service pertaining to [the] deducting and withholding
of income tax.
(D) Amounts shall be deducted and withheld under this
section only after amounts are deducted and withheld under any other
provisions of the [Texas Unemployment Compensation] Act.
(10) An employer’s protest to an initial, additional, or con-
tinued claim made in accordance with the Act, §208.004, may be de-
livered by telephonic means, which includes a verication procedure
approved by the Agency in writing, mail, common carrier, facsimile
(fax), Internet, or other means approved by the Agency in writing and
as prescribed in the Agency’s notice of claim form.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER C. TAX PROVISIONS
40 TAC §§815.107, 815.109, 815.116, 815.134, 815.135
31 TexReg 9690 December 1, 2006 Texas Register
The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The proposed rules affect Texas Labor Code, Title 4.
§815.107. Reports Required and Their Due Dates.
(a) All reports [Reports] and forms [Forms] required by the
Agency or the Act shall be led with the Agency in one of the following
formats unless a different format is approved in writing by the Agency,
a hardship exemption is requested from and granted by the Agency, or
as specied in this chapter [Chapter].
(1) General Format of Reports and Forms and Methods of
Submission. The reports and forms referenced in this section shall be
led [by] using:
(A) forms printed by the Agency;
(B) magnetic or electronic media in a format prescribed
by the [this] Agency; or
(C) any other manner approved and prescribed by the
Agency in writing.
(2) Content. The reports and forms shall contain all facts
and information necessary to a determination of the amounts due by the
employing unit. The Agency may require the furnishing of additional
information as it deems necessary for the proper administration of the
Act.
(3) Magnetic and Electronic Media Reporting [reporting].
(A) Required Magnetic or Electronic Media. Re-
garding ling of quarterly benet wage credit reports as required
by §207.004 of the Act, the following shall le benet wage credit
reports on magnetic or electronic media using a format prescribed by
the Agency:
(i) Employers who have to le a report on 10 [250]
or more employees in any one calendar quarter; and
(ii) Other [other] entities, including agents reporting
on behalf of multiple employers, who have to le reports on a cumula-
tive total of 10 [250] or more employees in any one calendar quarter.
(B) Voluntary Use of Magnetic or Electronic Media.
Employers, including agents reporting on behalf of multiple employ-
ers, who le a benet wage credit report on a cumulative total of
less than 10 [250] employees in any one calendar quarter, as dened
in §207.004 of the Act, may voluntarily elect to use magnetic or
electronic media reporting.
(C) A magnetic or electronic media wage report may
contain information from more than one employer.
(D) A quarterly benet wage credit report led in an ap-
proved medium shall contain both a wage credit report and a summary
report.
(b) General Deadlines for Filing Reports and Forms.
(1) Unless otherwise provided in this subchapter, any re-
port or form shall be completed and led with the Agency within 10
[ten] days after the requested report or form is [either]:
(A) mailed to the individual or employing unit at the
address on record with the Agency;[,] or
(B) personally delivered to the individual or employing
unit by an Agency representative.
(2) Failure to receive notice regarding the reports shall not
relieve the individual or employing unit of the responsibility of ling
the reports by the date the reports are due.
(3) Good Cause for Extending Deadlines. When good
cause is shown, the Agency may extend the due date for ling of a
report required under this section; however, the extension shall [only]
be effective only if authorized in writing by an Agency representative.
(c) Status Reports.
(1) Status Reports in [In] General. Each employing unit
shall le with the Agency a status report within 10 [ten] days from the
date upon which the employing unit becomes subject to the Act.
(2) Status Reports for New Acquisitions. Any employing
unit in the state [State] of Texas that[, which] acquires another business
or substantially all of the assets of another business shall le a new
status report with [to] the Agency within 10 [ten] days of the date on
which the employing unit made the acquisition.
(3) Status Reports for Additional Information. Each em-
ploying unit shall le additional status reports at any time upon the
request of the Agency.
(4) Evidence in Support of Status Reports. Employing
units ling status reports with [to] the Agency shall:
(A) le with the Agency all facts necessary to a deter-
mination of the taxable status of the employing unit;[,] and
(B) if requested, le with the Agency evidence to estab-
lish the correctness of information contained in the employing unit’s
status reports.
(d) Quarterly Reports from Taxed Employers. Each taxed em-
ployer, other than a domestic employer who has elected to report and
pay annually under §201.027(b) of the Act, shall le with the Agency,
within the month during which contributions for any period become
due, and not later than the date on which contributions are required to
be paid to the Agency, an employer’s quarterly report showing for the
preceding calendar quarter:
(1) the total amount of remuneration paid for employment
(or showing that no remuneration was paid during the quarter);
(2) the total amount of wages paid for employment (as de-
ned in the Act, §201.081 and §201.082);
(3) the amount of wages for benet wage credits (as dened
in the Act, §207.004) paid to each individual employee;
(4) the name and Social Security [social security] number
of each individual to whom the wages were paid; and
(5) any other information requested on the employer’s
quarterly report, including all facts and information necessary to make
a determination of the amount of contributions due.
(e) Quarterly Reports from Reimbursing Employers and
Group Representatives of a Group Account. Each reimbursing em-
ployer and the group representative of a group account shall le an
employer’s quarterly report, by the end of the month following each
calendar quarter, that furnishes the following information for the
preceding calendar quarter, information specied in paragraphs (1) -
(4) of subsection (d) [subsection (d)(1) - (4)] of this section, and any
other information necessary to make a determination of the amount of
reimbursements due.
(f) Benets Financed by the Federal Government. Each em-
ployer that [which] has employees whose benets are to be nanced
by the federal government shall le a separate quarterly report furnish-
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ing the names of the employees, their Social Security [social security]
numbers, and the wages paid to each. The report shall be led by the
end of the month following each calendar quarter.
(g) Annual Reports from Domestic Employers.
(1) Making the Election. An election to report wages paid
and pay contributions on an annual basis must be made in a format or on
a form authorized by the Agency by the deadline specied in §201.027
of the Act.
(2) Each domestic employer [Domestic Employer] that
qualies under the Act and who has made an election as referenced in
paragraph (1) of this subsection [(g)], shall le with the Agency, by
January 31 of the year after the wages were paid, in a format consistent
with subsection (a) of this section, a domestic employer’s annual
report showing the following for the preceding calendar year in which
wages were paid. [the following:]
(A) The [the] information specied in paragraphs (1) -
(4) of subsection (d) [(d)(1) - (4)] of this section subtotaled for each
quarter; and
(B) Other [other] information called for on the domestic
employer’s annual report including all facts and information necessary
to make a determination of the amount of contributions due.
(3) Penalties and interest incurred under this section shall
be the same as applicable to other employer reporting requirements as
provided in Chapter 213 of the Act and this subchapter [Subchapter C.
relating to Tax Provisions].
§815.109. Payment of Contributions and Reimbursements.
(a) When, in any calendar year, an individual or employing
unit becomes an employer (other than a reimbursing employer) subject
to this Act, the employer shall, on or before the last day of the month
following the month during which the employer became a subject em-
ployer, le a report as specied in §815.107 and pay contributions with
respect to all completed calendar quarters in the calendar year. Contri-
butions for the quarter during which the employer becomes a subject
employer shall be due on the rst day of the month immediately fol-
lowing the quarter and shall be paid on or before the last day of the
month. Contributions shall accrue quarterly and shall become due on
the rst day of the month immediately following the calendar quarter.
They shall be paid to the Agency on or before the last day of the month.
The provisions in [this] subsection (a) of this section shall apply unless
otherwise provided in §201.027 of the Act.
(b) Reimbursements shall become due on the last day of the
month following the end of each quarter and shall be paid to the Agency
on or before the last day of the next month.
(c) When the last day for payment of contributions or reim-
bursements falls on a Saturday, Sunday, or a legal holiday on which
the Agency ofce is closed, the payment may be made on the next reg-
ular business day.
(d) An employer or other entity, including agents paying on
behalf of multiple employers, which paid contributions in the preced-
ing state scal year of $250,000 or more, and which is reasonably an-
ticipated to do the same in the current scal year, is required to transfer
payment amounts of contributions by electronic funds transfer on or
before the date the contributions are due, unless the Agency in writing
has approved another method or form of payment. Except as otherwise
provided in this subsection, employers, including agents, may volun-
tarily transfer payment of contributions by electronic funds transfer on
or before the date the contributions are due, unless the Agency in writ-
ing has approved another method or form of payment. The transfers,
when applicable, shall be subject to the provisions of the Texas Govern-
ment Code[,] §404.095, and to rules adopted by the state comptroller
pursuant to that section.
(e) Additional tax resulting from a chargeback adjustment is
due on the rst day of the second month following the month in which
the Agency mailed the statement or letter notifying the employer of
the change in tax rate and additional tax due. Amounts due from such
chargeback adjustments shall be paid and must be received by the
Agency on or before the last day of this second month.
(f) When good cause is shown, the Agency may extend the due
date for the payment of contributions or reimbursements. The[; how-
ever, the] extension [may not exceed 60 days and] shall not be effective
unless it [the extension] is authorized in writing by the Agency. In the
event the Agency for good cause shown extends the due date for pay-
ment of contributions or reimbursements, the payments shall be made
to the Agency on or before the thirtieth [30th] day following the ex-
tended due date.
(g) An agent or other entity making a payment on behalf of
[20 or more] employers shall furnish an allocation list on magnetic
or electronic media using a format prescribed by this Agency, unless
the Agency has approved another format and method in writing. This
list shall be furnished with the remittance, and the remittance shall be
allocated to the credit of the employers according to the order in which
the employers appear on the list.
§815.116. Identication and Tracking of Transfers and/or Acquisi-
tions of Businesses.
(a) An electronic method of tracking the reporting of employ-
ees and wages will be employed by the Agency to assist in ascertaining
instances of improper reporting by employers.
(b) To aid the Agency in this determination, upon request and
as determined necessary by the Agency, employers shall provide infor-
mation sufcient to enable the Agency to determine:
(1) the status of the employing unit under investigation and
whether the employer is liable under the Act;
(2) the proper employer of the employees reported and
whether the wages are reported by the proper entity;
(3) the relationship between the predecessor or successor
entity and whether a mandatory transfer of compensation experience is
required under §204.083 of the Act; and
(4) the correct calculation of the tax rate assigned to the
employer.
§815.134. Employment Status: Employee or Independent Contrac-
tor.
Subject to specic inclusions and exceptions to employment enumer-
ated in Chapter 201 of the Act, the Commission shall use the guidelines
referenced in §821.5 of this title as the ofcial guidelines for use in de-
termining employment status.
§815.135. Voluntary Election by Employers.
(a) Each employer electing coverage under Chapter 206 of the
Act shall make this election in writing on an Agency-specied form or
electronic equivalent.
(b) Each employer electing to pay reimbursements for bene-
ts, rather than contributions, shall make this election:
(1) in writing on the Agency-specied form or electronic
equivalent; and
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(2) in compliance with the requirements of Chapter 205,
Subchapter A, of the Act.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER D. FARM AND RANCH
LABOR
40 TAC §815.150
The rules are proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.
The proposed rules affect Texas Labor Code, Title 4.
§815.150. Denition of Terms.
The following words and terms shall apply to the Act, §§201.028,
201.047, and 204.009, concerning farm and ranch labor, and shall have
the following meanings unless the statute or context clearly indicates
otherwise.
(1) Agricultural association--Any nonprot or cooperative
association of farmers, growers, or ranchers incorporated or qualied
under state law, which recruits, solicits, hires, employs, furnishes, or
transports migrant or seasonal agricultural workers.
(2) Agricultural employer--Any individual who owns or
operates a farm, ranch, processing establishment, cannery, gin, packing
shed, or nursery or who produces or conditions seed, and who either
recruits, solicits, hires, employs, furnishes, or transports any migrant
or seasonal agricultural workers.
(3) Farm labor contracting activity--The recruiting, solic-
iting, hiring, employing, furnishing, or transporting of migrant or sea-
sonal agricultural workers.
(4) Farm labor contractor--Any individual, other than an
agricultural employer, an agricultural association, or an employee of an
agricultural employer or agricultural association, who, for any money
or other valuable consideration paid or promised to be paid, performs
any farm labor contracting activity.
(5) Farm and ranch labor--Includes all services performed:
(A) On a farm or ranch in the employ of an individual
in connection with cultivating the soil; raising or harvesting an agricul-
tural or horticultural commodity, including the raising, shearing, feed-
ing, caring for, training, and management of livestock, bees, poultry,
and fur bearing wildlife; or
(B) In the employ of the owner, tenant, or other opera-
tor of a farm or ranch, in connection with the operation, management,
conservation, improvement, or maintenance of such farm or ranch and
its tools and equipment, if the major part of such service is performed
on a farm or ranch.
(6) Labor agent--An individual in Texas, who for a fee of-
fers, attempts to procure, or procures employment for employees; or
without a fee offers, attempts to procure, or procures employment for
common or agricultural workers; or any individual, who for a fee at-
tempts to procure or procures employees for an employer; or without
a fee offers or attempts to procure common or agricultural workers for
employers; or any individual, regardless of whether a fee is received or
due, who offers, attempts to supply, or supplies the services of common
or agricultural workers to any individual.
(7) Migrant worker--An individual who is employed in
farm or ranch labor of a seasonal or temporary nature and who is
required to be absent overnight from his or her permanent place of
residence, provided the individual is not a temporary nonimmigrant
alien who is authorized to work in agricultural employment in the
United States under 8 U.S.C. §1101(a)(15)(H)(ii)(a) and §1184(c).
(8) Orchard--A farm devoted primarily to the planting, cul-
tivating, growing, or harvesting of fruits or nuts.
(9) Other farm or ranch laborer--An individual employed
in farm or ranch labor or who is neither a seasonal worker nor a migrant
worker.
(10) Seasonal worker--An individual who is employed in
farm or ranch labor of a seasonal or temporary nature and is not required
to be absent overnight from his or her permanent place of residence,
provided the individual is not a temporary nonimmigrant alien who
is authorized to work in agricultural employment in the United States
under 8 U.S.C. §1101(a)(15)(H)(ii)(a) and §1184(c).
(11) Truck farm--A farm on which fruits, garden vegeta-
bles for human consumption, potatoes, sugar beets, or vegetable seeds
are produced for market.
(12) Vineyard--A farm devoted primarily to the planting,
cultivating, growing, or harvesting of grapes.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 43. TRANSPORTATION
PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION
CHAPTER 27. TOLL PROJECTS
SUBCHAPTER A. COMPREHENSIVE
DEVELOPMENT AGREEMENTS
43 TAC §§27.2 - 27.5, 27.7 - 27.9
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The Texas Department of Transportation (department) proposes
amendments to §27.2, denitions, §27.3, general rules for pri-
vate involvement, §27.4, solicited proposals, §27.5, unsolicited
proposals, and new §27.7, design-build contracts, §27.8, conict
of interest and ethics policies, and §27.9, sanctions, all concern-
ing comprehensive development agreements.
EXPLANATION OF PROPOSED AMENDMENTS AND NEW
SECTIONS
Under Transportation Code, §223.203(e)(1), the Texas Trans-
portation Commission (commission) is required to adopt rules
establishing criteria for the prequalication of a private entity
to submit a detailed proposal to provide services under a de-
sign-build contract that include the precertication requirements
applicable to providers of engineering services and the qualica-
tion requirements for bidders on highway construction contracts.
Rules for design-build projects adopted pursuant to that sub-
section are also required to provide for an expedited selection
process that includes design innovation as a selection criterion.
The amendments and new sections implement requirements to
adopt an ethics policy applicable to comprehensive development
agreement procurements. The ethics policy is required to in-
clude conict of interest guidelines applicable to private entities
interested in participating in the department’s comprehensive de-
velopment agreement program and provisions relating to the ac-
ceptance of gifts and benets by department employees. The
amendments and new sections also prescribe rules of contact
that regulate communications between proposers or any of its
team members and the commission, department, and third par-
ties involved in a procurement. The commission has prescribed
conict of interest provisions and communications restrictions in
order to provide a fair and unbiased comprehensive develop-
ment agreement procurement process and to ensure high stan-
dards of ethics and fairness in the administration of the compre-
hensive development agreement program.
The amendments and new sections concerning sanctions are
applicable to private entities participating in the department’s
comprehensive development agreement program. The new pro-
visions are modeled after the department’s existing rules pertain-
ing to contractor sanctions. The purpose of these provisions is
to ensure high standards of ethics and fairness in the adminis-
tration of the comprehensive development agreement program
and to provide the department the appropriate remedy should a
private entity engage in prohibited conduct.
In order to ensure the efcient administration of the comprehen-
sive development agreement program and to ensure the com-
mission and department further evaluate only those proposals
that provide for the most efcient use of department resources,
the amendments and new sections also clarify that the depart-
ment, rather than the commission, approves the short list of en-
tities considered most qualied to submit detailed proposals for
a project, and prescribe additional information that must be con-
tained in an unsolicited proposal, as well as additional criteria the
commission will consider in determining whether to authorize the
issuance of a request for competing proposals and qualications
for a project described in an unsolicited proposal.
The amendments and new sections nally make revisions
necessary to ensure consistency in the processing of solicited
and unsolicited proposals, and to make other nonsubstantive
changes.
Amended §27.2, Denitions, denes words and terms used in
new §§27.7 - 27.9. The denition of conict of interest is consis-
tent with the Federal Highway Administration’s organizational
conict of interest regulations contained in 23 CFR §636.116,
and is intended to provide a fair and unbiased comprehensive
development agreement procurement process. That denition,
and other denitions used in new §27.8, Conict of interest
and ethics policies, are authorized by Transportation Code,
§223.209, which provides that the commission shall adopt rules,
procedures, and guidelines governing selection of a developer
for a comprehensive development agreement and negotiations
to promote fairness, obtain private participants in projects, and
promote condence among those participants. Other amend-
ments to §27.2 make grammatical and other nonsubstantive
changes and renumber existing provisions.
Amended §27.3(e) adds terminology used in comprehensive
development agreement procurement documents, recognizes
that procurement documents will include additional rules of
contact required by §27.8(d), and makes grammatical changes.
Amended §27.3(l) and (o) clarify that those provisions apply to
projects eligible for development under a comprehensive devel-
opment agreement. Amended §27.3(p) makes a grammatical
change, and §27.3(q) is removed as a result of the proposal of
conict of interest and ethics policies in new §27.8.
In order to ensure the efcient administration of the compre-
hensive development agreement program, amended §27.4(d)
claries that the department, rather than the commission, ap-
proves the short list of entities considered most qualied to sub-
mit detailed proposals for a project, and makes nonsubstantive
changes. Other amendments in §27.4 clarify that certain pro-
visions apply to projects eligible for development under a com-
prehensive development agreement, and clarify that project -
nancing is an authorized part of a comprehensive development
agreement.
In order to ensure the efcient administration of the compre-
hensive development agreement program and the selection
and scheduling of projects developed under the program, and
to ensure the commission and department further evaluate
only those proposals that provide for the most efcient use of
department resources, amended §27.5(b) prescribes additional
information that must be contained in an unsolicited proposal
for a comprehensive development agreement project. The
additional information will better allow the commission and the
department to assess any unsolicited proposals consistent with
the department’s goals and limited nancial and personnel re-
sources. Those goals include better control by the department
over the development, delivery, and scheduling of projects,
which should improve the nature and substance of unsolicited
proposals received by the department.
Amended §27.5(c) prescribes additional criteria on which a rec-
ommendation to the commission to issue a request for compet-
ing proposals and qualications will be based. These criteria,
and the additional information required to be contained in a pro-
posal under §27.5(b), are intended to ensure that the commis-
sion and department further evaluate only those proposals that
best meet the department’s transportation planning goals and
policies and that provide for the most efcient use of limited de-
partment and proposer resources.
Amended §27.5, Unsolicited proposals, also makes revisions
necessary to ensure consistency in the processing of solicited
and unsolicited proposals, makes changes to ensure consis-
tency in terminology used in this subchapter, and to make other
nonsubstantive changes to better clarify the requirements of this
section.
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Under new §27.7, Design-build contracts, the department will be
authorized to prequalify private entities to submit detailed pro-
posals to provide services under a design-build contract. Those
contracts may be procured, as determined by the department,
using a one-step process where entities are prequalied to re-
spond to a request for proposals, and the department may enter
into a design-build contract based solely on an evaluation of de-
tailed proposals submitted in response to a request for propos-
als. This is unlike other types of comprehensive development
agreements where a two-step procurement process is used, rst
to short-list the most qualied proposers to submit detailed pro-
posals, and then to select the proposer whose detailed proposal
provides the best value. As the prequalication process autho-
rized under new §27.7 is a substitute for the evaluation of quali-
cation submittals pursuant to a request for qualications, each
entity that is part of a proposer team that intends to submit a
detailed proposal must be prequalied or precertied in accor-
dance with the requirements of §27.7.
New §27.7(a) sets out the applicability of the new rule to de-
sign-build contracts under the department’s comprehensive de-
velopment agreement program.
New §27.7(b) provides a process for the prequalication
of providers of construction, maintenance, and operations
services to propose on design-build contracts under the de-
partment’s comprehensive development agreement program.
Private entities that are prequalied will be eligible to propose on
design-build contracts in response to a request for proposals.
New §27.7(c) provides a process for the precertication of
providers of engineering, architectural, or surveying services to
propose on design-build contracts under the department’s com-
prehensive development agreement program. Private entities
that are precertied will be eligible to propose on design-build
contracts in response to a request for proposals.
New §27.7(d) provides a process for the administrative qualica-
tion of providers of engineering, architectural, or surveying ser-
vices on design-build contracts as required by the department’s
audit ofce. Administrative qualication includes an examination
of a private entity’s accounting system, an audit of its indirect cost
rate, salary rates, and direct costs.
New §27.7(e) sets out the evaluation process for design-build
contract proposals submitted in response to a request for pro-
posals, and provides design innovation as a required criterion.
The evaluation process will be comprised of an evaluation of de-
tailed proposals received from prequalied private entities only.
The department will not issue a request for qualications to qual-
ify entities to submit detailed proposals.
New §27.8, Conict of interest and ethics policies, prescribes
ethical standards of conduct applicable to private entities, includ-
ing consultants and subconsultants, participating in the depart-
ment’s comprehensive development agreement program. A pri-
vate entity’s failure to comply with these standards of conduct
may result in the private entity’s preclusion from participation in
a project or sanctions being imposed under §27.9, Sanctions.
New §27.8(b) prohibits a proposer, developer, consultant, or
subconsultant participating in the comprehensive development
agreement program, or an afliate of any of those entities,
from offering, giving, or agreeing to give a gift or benet to
a member of the commission or to a department employee
whose work for the department includes the performance of
procurement services relating to a comprehensive development
agreement project, or who participates in the administration
of a comprehensive development agreement. Section 27.8(b)
provides certain exceptions to this prohibition for department
consultants and subconsultants that are not a member of a
proposer or developer team, consistent with state laws relating
to gifts to public servants. No exceptions are made for pro-
posers or developers because of the appearance of impropriety
or competitive advantage that would result from the offer or
acceptance of a gift or benet.
New §27.8(c) prescribes department policy on conicts of inter-
est relating to consultants and subconsultants participating in the
comprehensive development agreement program. This policy is
necessary to protect the integrity and fairness of the program
and all procurements carried out by the department as part of
the program.
Section 27.8(c)(2) provides that this policy applies to all com-
prehensive development agreement projects undertaken by the
department, and applies to consultants and subconsultants and
their individual employees who participated in the performance
of services for the department. The policy may by extension
prohibit or restrict the ability of a proposer to have a consultant
or subconsultant participate on the proposer team as an equity
owner or team member, act as a consultant or subconsultant to
the proposer, or have a nancial interest in the proposer or an
equity owner or team member of the proposer.
Section 27.8(c)(3) prescribes the period of time in which a con-
ict of interest will be deemed to exist, and the period of time the
resulting prohibition or restriction provided in §27.8(c) will con-
tinue. Section 27.8(c)(4) provides that if a conict of interest is
determined to apply to an individual, it will not apply to the indi-
vidual’s new place of employment, other than an afliate of its
previous employer. The prohibition or restriction will continue to
apply to the individual for the prescribed period of time. Sec-
tion 27.8(c)(5) claries that the requirements of §27.8(c) do not
limit, modify, or otherwise alter the applicability of the Federal
Highway Administration’s organizational conict of interest reg-
ulations, which the department must comply with in the case of
a federal-aid project.
Section 27.8(c)(6) prescribes general conict of interest stan-
dards, which generally prohibit a consultant providing consultant
services to the department with respect to a comprehensive de-
velopment agreement project from being a proposer or partici-
pating as an equity owner, team member, consultant, or subcon-
sultant of or to a proposer for that project, or having a nancial in-
terest in any of the foregoing entities with respect to that project.
Except as provided in §27.8(c)(8) and (9), this prohibition would
not apply to participation in a different comprehensive develop-
ment agreement project.
Section 27.8(c)(7) contains exceptions to the prohibitions in
§27.8(c)(6) for consultants providing preliminary engineering
and architectural services, environmental services, and trafc
and revenue services. Section 27.8(c)(8) prohibits consultants
actively engaged and performing procurement services or
nancial services with respect to a comprehensive development
agreement project from being a proposer or participating as an
equity owner, team member, consultant, or subconsultant of
or to a proposer for that project or any other comprehensive
development agreement project, or having a nancial interest in
any of the foregoing entities with respect to any comprehensive
development agreement project. Consultants providing those
services have access to information that could provide a com-
petitive advantage to a proposer.
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Section 27.8(c)(9) prescribes conditions for consultants that
have completed the performance of consultant services for
the department to be a proposer or to participate as an equity
owner, team member, consultant, or subconsultant of or to a
proposer for a comprehensive development agreement project,
or to have a nancial interest in any of the foregoing entities with
respect to a comprehensive development agreement project.
Section 27.8(c)(10) prescribes the process for a consultant, pro-
poser, or developer to submit a request for a determination as to
whether certain participation in a comprehensive development
agreement project, or the performance of particular services with
respect to a comprehensive development agreement project
would constitute a conict of interest, or to request approval
of an exception to the applicability of the conict of interest
policies, including an appeal of a previous determination that a
conict of interest exists. Section 27.8(c)(10) also prescribes
the criteria that will be considered by the executive director in
reviewing a request.
Section 27.8(c)(11) concerns the applicability of the conict
of interest policies where a consultant is providing more than
one category of consultant services to the department. Section
27.8(c)(12) concerns the eligibility of an entity participating with
respect to a comprehensive development agreement project as
a proposer or developer, or as an equity owner, team member,
consultant, or subconsultant of or to a proposer or developer,
or having a nancial interest in any of the foregoing entities to
provide consultant services (other than procurement services)
to the department for another comprehensive development
agreement project.
Section 27.8(c)(13) allows the department to restrict the scope
of services a consultant or subconsultant may be eligible to per-
form for the department in order to further the intent and goals
of §27.8(c), and to condition a determination that a conict of
interest does not exist or an exception to the applicability of
the conict of interest policies as appropriate to further the in-
tent and goals of §27.8(c), including by requiring the consultant,
subconsultant, proposer, or developer to execute condentiality
agreements, institute ethical walls, or segregate certain person-
nel from participation in a project or the performance of consul-
tant services.
Section 27.8(c)(14) provides that the provisions in §27.8(c) do
not address every situation that may arise in the context of the
department’s comprehensive development agreement program
nor require a particular decision or determination by the execu-
tive director. The department retains the ultimate and sole dis-
cretion to determine on a case-by-case basis whether a conict
of interest exists and what actions may be appropriate to avoid,
neutralize, or mitigate any actual or potential conict, or the ap-
pearance of any conict.
In order to provide a fair and unbiased procurement process,
new §27.8(d) prescribes rules of contact regulating communi-
cations between proposers for a comprehensive development
agreement project or any of its team members and the commis-
sion, the department, and third parties involved in the procure-
ment. The prescribed rules must be contained in a request for
qualications, request for proposals, or request for competing
proposals and qualications. The rules of contact generally pro-
hibit any ex parte communication regarding the project, request
for qualications, request for proposals, or request for competing
proposals and qualications or the procurement with any mem-
ber of the commission or with any department staff, advisors,
contractors, or consultants involved in the procurement until the
earliest of the execution and delivery of the comprehensive de-
velopment agreement, the rejection of all qualications submit-
tals or proposals by the department, or the cancellation of the
procurement.
Certain communications may be allowed by the department in
exceptional circumstances, and condential communications
may be made to a department employee not involved in the
procurement. Section 27.8(d) allows the executive director to
disqualify a proposer from the procurement and participation in
the project at issue or to impose another sanction under §27.9
if it is determined that a proposer has engaged in any improper
communications in violation of the rules of contact. Section
27.8(e) provides certain exceptions to the rules of contact.
New §27.9, Sanctions, is authorized by Transportation Code,
§223.209, which provides that the commission shall adopt rules,
procedures, and guidelines governing selection of a developer
for a comprehensive development agreement and negotiations
to promote fairness, obtain private participants in projects, and
promote condence among those participants.
Section 27.9(a) pertains to general sanction procedures. Sub-
section (a)(1) provides that a copy of the sanction rules will be
included in certain procurement documents issued by the de-
partment. However, non-compliance with this provision will not
affect the applicability of the sanction rules. Subsection (a)(2)
references the criteria the department will consider when refer-
ring a private entity to the executive director for sanction action.
Subsection (a)(3) sets forth the method by which a private entity
will be notied of sanction action, the contents of such notice,
as well as the effective date of the sanction. Subsection (a)(4)
provides that the executive director and the private entity may
modify the procedure for considering the sanction. Subsection
(a)(5) species that sanction action does not affect the private
entity’s obligations under a comprehensive development agree-
ment or any other agreement with the department nor does the
action limit potential remedies available to the commission. Sub-
section (a)(6) provides that the term "private entity" also encom-
passes any afliated entities and identies what constitutes an
afliated entity. Subsection (a)(7) indicates that the private entity
will be held responsible for the acts of individuals or other enti-
ties acting on behalf of the private entity.
Section 27.9(b) relates to the hearing process applicable to sanc-
tion actions. Subsection (b)(1) indicates that the private entity
has the opportunity for a hearing as provided in §1.21 of the de-
partment’s rules (pertaining to Procedures in Contested Cases).
Subsection (b)(2) provides for a stay of sanctions (except for sus-
pension action) pending the hearing process. Subsection (b)(3)
species that the commission may reduce, eliminate or modify
the sanction in the public interest. Subsection (b)(4) provides
an exception to the hearing process if the private entity is sanc-
tioned through the use of a reprimand.
Section 27.9(c) creates guidelines for the application of sanc-
tions. Subsection (c)(1) indicates that the executive director will
determine whether a private entity has committed a sanctionable
act or omission. Subsection (c)(2) provides that the executive
director will consider all facts and circumstances, including the
seriousness of the act or omission and any mitigating circum-
stances, in determining whether or not a private entity will be
sanctioned. Subsection (c)(3) sets forth a non-exclusive list of
mitigating circumstances which may be considered by the ex-
ecutive director in deciding whether or not to impose sanctions.
Subsection (c)(4) explains that the executive director will deter-
mine the level of sanction to be imposed on the private entity.
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Subsection (c)(5) sets forth the concept of progressive sanc-
tion action, whereby the executive director may use increasingly
more severe sanctions to achieve compliance with the depart-
ment’s policies and procedures. Subsection (c)(6) indicates that
multiple violations by a private entity may result in multiple sanc-
tions which may be imposed consecutively or in any order. Sub-
section (c)(7) authorizes the imposition of a lesser sanction as
opposed to the maximum sanction permitted by the rules. Sub-
section (c)(8) grants the executive director the discretion to re-
duce, eliminate, or modify a sanction in the best interest of the
state or the comprehensive development agreement program.
Section 27.9(d) relates to suspension action. Subsection (d)(1)
provides that the executive director may immediately suspend a
private entity without a prior hearing if the private entity is notied
of a debarment. Subsection (d)(2) indicates that a suspension
terminates when a nal order is entered after a hearing or when
ordered by the executive director.
Section 27.9(e) details the grounds for sanction action, specic
sanction levels and subsequent use of sanction information.
Subsection (e)(1) enumerates the specic acts or omissions
for which the executive director may sanction a private entity.
Subsection (e)(2) provides that the executive director will deter-
mine the sanction level and sets forth the four levels of sanction
action, ranging from reprimand to permanent debarment. Sub-
section (e)(3) indicates that a debarment may not be for more
that the period of debarment established by the state or federal
agency on whose actions the debarment is based. Subsection
(e)(4) allows the department to consider any sanction imposed
against a private entity during the evaluation of qualication
submittals and other proposals submitted by the private entity
during a procurement process.
FISCAL NOTE
James Bass, Chief Financial Ofcer, has determined that for
each of the rst ve years the amendments and new sections
as proposed are in effect, there will be no scal implications for
state or local governments as a result of enforcing or administer-
ing the amendments and new sections. There are no anticipated
economic costs for persons required to comply with the amend-
ments and new sections as proposed.
Phillip Russell, Director, Texas Turnpike Authority Division,
has certied that there will be no signicant impact on local
economies or overall employment as a result of enforcing or
administering the amendments and new sections.
PUBLIC BENEFIT
Mr. Russell has also determined that for each year of the rst ve
years the sections are in effect, the public benet anticipated as
a result of enforcing or administering the amendments and new
sections will be to ensure there is a fair and unbiased compre-
hensive development agreement procurement process, to en-
sure high standards of ethics and fairness in the administration
of the comprehensive development agreement program, and to
provide an expedited selection process for comprehensive de-
velopment agreements relating to design-build contracts. There
will be no adverse economic effect on small businesses.
SUBMITTAL OF COMMENTS
Written comments on the proposed amendments and new sec-
tions may be submitted to Phillip Russell, Director, Texas Turn-
pike Authority Division, Texas Department of Transportation, 125
East 11th Street, Austin, Texas 78701-2483. The deadline for re-
ceipt of comments is 5:00 p.m. on January 2, 2007.
STATUTORY AUTHORITY
The amendments and new sections are proposed under Trans-
portation Code, §201.101, which provides the commission with
the authority to establish rules for the conduct of the work of
the department, and more specically, Transportation Code,
§223.203, which provides that the commission shall adopt
rules establishing criteria for the prequalication of a private
entity to submit a detailed proposal to provide services under
a design-build contract, and Transportation Code, §223.209,
which provides that the commission shall adopt rules, proce-
dures, and guidelines governing selection of a developer for
a comprehensive development agreement and negotiations to
promote fairness, obtain private participants in projects, and
promote condence among those participants.
CROSS REFERENCE TO STATUTE
Transportation Code, Chapter 223, Subchapter E.
§27.2. Denitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) Afliate--An entity that directly or indirectly controls,
is controlled by, or is under common control with a private entity.
(2) Certication of eligibility status form--A notarized
form describing any suspension, voluntary exclusion, ineligibility
determination actions by an agency of the federal government, in-
dictment, conviction, or civil judgment involving fraud or ofcial
misconduct, each with respect to the proposer or any person associated
with the proposer in the capacity of owner, partner, director, ofcer,
principal investor, project director/supervisor, manager, auditor, or a
position involving the administration of federal funds, covering the
three-year period immediately preceding the date of the qualication
statement.
(3) [(1)] Commission--The Texas Transportation Commis-
sion.
(4) [(2)] Comprehensive development agreement--An
agreement with a private entity that, at a minimum, provides for
the design and construction, reconstruction, extension, expansion,
or improvement of an eligible project and may also provide for the
nancing, acquisition, maintenance, or operation of an eligible project.
(5) Condential questionnaire--A prequalication form re-
ecting detailed nancial and experience data.
(6) Conict of interest--A circumstance arising out of the
existing or past activities, business interests, contractual relationships,
or organizational structure of a consultant, proposer, or developer,
where:
(A) the private entity is or may be unable to give impar-
tial assistance or advice to the department;
(B) the private entity’s objectivity in performing the
scope of work sought by the department is or might be otherwise
impaired;
(C) the private entity has an unfair competitive advan-
tage;
(D) the private entity’s performance of services on be-
half of the department provides or may provide an unfair competitive
advantage to a third party; or
(E) there is a reasonable perception or appearance of
impropriety or unfair competitive advantage beneting the private en-
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tity or a third party as a result of the private entity’s participation in a
comprehensive development agreement project.
(7) Consultant--An individual or business entity, including
any division or afliate of the entity, retained by the department to pro-
vide consultant services in connection with a comprehensive develop-
ment agreement project. The term includes an individual or business
entity providing or that has provided services under contract to a con-
sultant, either directly or through a subconsultant, at any level.
(8) Consultant services--All services provided to the de-
partment by an independent contractor under a best value or qualica-
tions based procurement method, including architectural and engineer-
ing services, right-of-way acquisition services, environmental services,
planning services, procurement services, trafc and revenue services,
project oversight services, nancial services (including nancial advi-
sory and banking services), and legal services.
(9) Control--The possession, directly or indirectly, of the
power to cause the direction of the management of the entity, whether
through voting securities, by contract, family relationship, or other-
wise.
(10) Debarment--Disqualication of a private entity from
submitting a qualication submittal or other proposal to the depart-
ment, as described in §§27.3 - 27.5 of this subchapter, entering into
a comprehensive development agreement, or participating as a mem-
ber of a proposer or developer team.
(11) [(3)] Department--The Texas Department of Trans-
portation.
(12) [(4)] Design--Includes planning services, technical as-
sistance, and technical studies provided in support of the environmen-
tal review process undertaken with respect to an eligible [a] project,
as well as surveys, investigations, the development of reports, studies,
plans and specications, and other professional services provided for
an eligible [a] project.
(13) Design-build contract--a comprehensive development
agreement that includes the design and construction of a toll project,
does not include the nancing of a toll project, and may include the
acquisition, maintenance, or operation of a toll project.
(14) Developer--A private entity (including any division or
afliate of the entity) that has entered into a comprehensive develop-
ment agreement with the department.
(15) [(5)] Eligible project--A project described in Trans-
portation Code, §223.201, and including a:
(A) toll project;
(B) facility or a combination of facilities on the Trans-
Texas Corridor, as dened in §24.11 of this title (relating to Compre-
hensive Development Agreements);
(C) state highway improvement project that includes
both tolled and nontolled lanes and that may include nontolled appur-
tenant facilities;
(D) state highway improvement project in which the
private entity has an interest in the project;
(E) state highway improvement project nanced wholly
or partly with the proceeds of private activity bonds, as dened by Sec-
tion 141(a), Internal Revenue Code of 1986; or
(F) project that combines a toll project and a rail facility
as dened in Transportation Code, §91.001.
(16) Environmental and planning services--Some or all of
the following services provided to the department with respect to a
comprehensive development agreement project:
(A) the study and evaluation of alternatives and poten-
tial environmental impacts of the proposed project;
(B) preparation of environmental analysis and impact
documents relating to the project, including facility and corridor analy-
ses and draft and nal environmental impact statements; and
(C) planning associated with the environmental ap-
proval, permitting, and clearance process for the project.
(17) [(6)] Executive director--The executive director of the
department or designee not below the level of assistant executive direc-
tor.
(18) Financial services--Some or all of the following ser-
vices provided to the department with respect to a comprehensive de-
velopment agreement project:
(A) acting in the capacity of nancial advisor to the de-
partment by providing advice on nance-related issues, including de-
velopment of short-term or long-term nance strategy and plans of -
nance for individual projects or on an ongoing basis;
(B) identifying and pursuing sources of funds; and
(C) acting as underwriter (either lead or co-lead) for a
revenue bond issuance on a comprehensive development agreement
project or facility, but excluding underwriters for bonds that are not
related to a comprehensive development agreement project.
(19) Gift or benet--Anything reasonably regarded as
pecuniary gain or pecuniary advantage, including any benet or favor
to another person in whose welfare the beneciary has a direct and
substantial interest, regardless of whether the donor is reimbursed.
The term includes, but is not limited to, cash, loans, meals, lodging,
services, tickets, door prizes, free entry to entertainment or sporting
events, transportation, or hunting or shing trips.
(20) Legal services--Some or all of the following services
with respect to a comprehensive development agreement project:
(A) providing advice on legal issues and strategies
relating to project environmental approvals, planning, procurement,
nancing, contract administration, risk management, and disputes,
claims, or litigation; and
(B) reviewing, drafting, and negotiating procurement
documents, project contracts, and other documents.
(21) Preliminary engineering and architectural services--
Preparation of preliminary design and architectural documents and re-
ports, utility and right-of-way mapping, and provision of similar tech-
nical documents that will be incorporated by others into a request for
qualications, request for competing proposals and qualications, or
request for proposals, but not including the evaluation or selection of
alignments in connection with the development of environmental docu-
ments, assistance with development of the solicitation documents, de-
veloper scope of work/technical provisions, evaluation criteria for a
procurement, or other items that would constitute environmental ser-
vices or procurement services.
(22) Procurement services--Some or all of the following
services provided to the department with respect to a comprehensive
development agreement project:
(A) development of procurement strategy;
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(B) development and preparation of the solicitation
documents, developer scope of work/technical provisions, or contract
documents;
(C) implementation and administration of the solicita-
tion;
(D) preparation or implementation of any evaluation
criteria, process, or procedures;
(E) evaluation of proposer submissions (e.g., qualica-
tion submittals and proposals);
(F) negotiation of the contract; and
(G) any other activities determined by the department
as related to a procurement.
(23) Project oversight services--Some or all of the follow-
ing services provided to the department with respect to a comprehen-
sive development agreement project after award of the comprehensive
development agreement:
(A) design review;
(B) construction oversight and inspection;
(C) quality control and quality assurance;
(D) project management and overview;
(E) contract administration;
(F) claims management;
(G) public relations and community outreach;
(H) right of way acquisition services; and
(I) appraisal, legal description, condemnation package,
and utility assembly review.
(24) [(7)] Proposal review fee--A fee prescribed by these
rules that is required to be tendered with any unsolicited proposal.
(25) Proposer--A private entity, including any division or
afliate of the entity, that has submitted a statement of qualications,
proposal, or other submission in order to participate in an ongoing pro-
curement for the development, design, construction, nancing, opera-
tion, or maintenance of an eligible project under a comprehensive de-
velopment agreement.
(26) Reprimand--A formal, written warning that docu-
ments an act or omission committed by the private entity.
(27) [(8)] Request for proposals--A request for submittal
of a detailed proposal from private entities to acquire, design, develop,
nance, construct, reconstruct, extend, expand, maintain, or operate an
eligible project.
(28) [(9)] Request for qualications--A request for submis-
sion by a private entity of a description of that entity’s experience, tech-
nical competence, and capability to complete an eligible [a proposed]
project, and such other information as the department considers rele-
vant or necessary.
(29) Sanction--Debarment, suspension, prohibition against
participation in particular procurement opportunities, or reprimand.
(30) Subconsultant--An individual or business entity that
performs or performed work on behalf of a consultant as part of the
performance of the consultant’s work for the department, either directly
or through a subconsultant at any level.
(31) Suspension--Immediate, temporary disqualication of
a private entity from submitting a qualication submittal or other pro-
posal to the department, as described in §§27.3 - 27.5 of this subchapter,
entering into a comprehensive development agreement, or participat-
ing as a member of a proposer or developer team. Suspension differs
from debarment in that it may take effect prior to and during the hear-
ing process.
(32) [(10)] Toll project--Has the meaning assigned by
Transportation Code, §201.001.
(33) Trafc and revenue services--Some or all of the fol-
lowing services provided to the department with respect to a compre-
hensive development agreement project:
(A) conducting draft and investment grade trafc and
revenue studies, toll elasticity studies, toll feasibility studies, toll pric-
ing studies, or studies or analyses of a similar nature, including peer
review studies; and
(B) data mining and preparation of reports, analyses,
and projections in connection with the trafc and projected revenues.
§27.3. General Rules for Private Involvement.
(a) - (b) (No change.)
(c) Costs incurred by proposers. Except as provided in
§27.4(f) of this subchapter, under no circumstances will the state,
the department, or any of their agents, representatives, consultants,
directors, ofcers, or employees be liable for, or otherwise obligated
to, reimburse the costs incurred by proposers, whether or not selected
for negotiations, in developing solicited or unsolicited proposals or in
negotiating agreements.
(d) (No change.)
(e) Procedure for communications. If a proposer has a ques-
tion or request for clarication regarding these rules or any request for
qualications or request for proposals issued by the department, the
proposer shall submit the question or request for clarication in writing
to the person responsible for receiving those [all] submissions, as des-
ignated in the request for qualications or request for proposals, and the
department will provide the responses in writing. The proposer shall
also comply with any other provisions in the request for qualications
or request for proposals regulating communications.
(f) - (k) (No change.)
(l) Proposer’s work on environmental review of eligible
project. The department may solicit proposals or accept unsolicited
proposals in which the proposer is responsible for providing assistance
in the environmental review and clearance of an eligible [the proposed]
project, including the preparation of environmental impact assessments
and analyses and the provision of technical assistance and technical
studies to the department or its environmental consultant relating to
the environmental review and clearance of the proposed project. The
environmental review and the documentation of that review shall at
all times be conducted as directed by the department and subject to the
oversight of the department, and shall comply with all requirements of
state and federal law, applicable federal regulations, and the National
Environmental Policy Act (42 U.S.C. §4321 et seq.), if applicable,
including but not limited to the study of alternatives to the proposed
project and any proposed alignments, procedural requirements, and
the completion of any and all environmental documents required to be
completed by the department and any federal agency acting as a lead
agency. The department:
(1) - (3) (No change.)
(m) - (n) (No change.)
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(o) Additional matters. Any matter not specically addressed
in this subchapter which pertains to the acquisition, design, develop-
ment, nancing, construction, reconstruction, extension, expansion,
maintenance, or operation of an eligible [a] project pursuant to this
subchapter, shall be deemed to be within the primary purview of the
commission, and all decisions pertaining thereto, whether or not ad-
dressed in this subchapter, shall be as determined by the commission,
subject to the provisions of applicable law.
(p) Performance and payment security. The department shall
require a private entity entering into a comprehensive development
agreement to provide a performance and payment bond or an alterna-
tive form of security in an amount that, in the department’s sole deter-
mination, [that] is sufcient to ensure the proper performance of the
agreement, and to protect the department and payment bond benecia-
ries supplying labor or materials to the private entity or a subcontractor
of the private entity. Bonds and alternate forms of security shall be in
the form and contain the provisions required in the request for propos-
als or the comprehensive development agreement, with such changes
or modications as the department determines to be in the best inter-
est of the state. In addition to, or in lieu of, performance and payment
bonds, the department may require:
(1) - (5) (No change.)
[(q) Ethics policy. The department shall adopt an ethics pol-
icy applicable to comprehensive development agreement procurements
that includes:]
[(1) conict of interest guidelines applicable to private en-
tities interested in participating in the department’s comprehensive de-
velopment agreement program;]
[(2) conict of interest requirements applicable to depart-
ment employees and consultants involved in the comprehensive de-
velopment agreement program, including provisions relating to imper-
missible interests held by an employee or consultant in a proposer or
project; and]
[(3) provisions relating to the acceptance of gifts and ben-
ets by department employees.]
§27.4. Solicited Proposals.
(a) - (c) (No change.)
(d) Request for qualications - evaluation. The department,
after evaluating the qualication submittals [submissions] received in
response to a request for qualications, will identify and approve a
"short-list" that is composed of those entities that are [will be] consid-
ered most qualied to submit detailed proposals for a proposed project.
In evaluating the qualication submittals [submissions], the depart-
ment will consider such qualities that the department considers relevant
to the project, which may include the private entity’s nancial condi-
tion, management stability, technical capability, experience, stafng,
and organizational structure. The request for qualications will in-
clude the criteria used to evaluate the qualication submittals [submis-
sions] and the relative weight given to the criteria. The department
shall advise each entity providing a qualication submittal [submis-
sion] whether it is on the short-list ["short-list"] of qualied entities.
(e) - (f) (No change.)
(g) Joint proposal by private entity and environmental consul-
tant. If the department solicits proposals in which an entity afliated
with the proposing private entity will act as the department’s environ-
mental consultant for an eligible [the proposed] project, the request for
proposals may require the submission of a consolidated joint proposal
from the private entity and the environmental consultant or subcontrac-
tor that results in a comprehensive development agreement and sepa-
rate contract for environmental services.
(h) - (j) (No change.)
(k) Negotiations with selected entity. If authorized by the
commission, the department will attempt to negotiate a comprehen-
sive development agreement with the apparent best value proposer
to design, develop, construct, nance, reconstruct, extend, expand,
maintain, or operate the project and (if included in the request for
proposals) an environmental consultant contract. If a comprehensive
development agreement satisfactory to the department cannot be
negotiated with that proposer, or if, in the course of negotiations, it
appears that the proposal will not provide the department with the
overall best value, the department will formally end negotiations with
that proposer and, in its sole discretion, either:




(b) Proposal contents. A proposal requesting department par-
ticipation in a proposed project shall be led with the department and
must include the following information:
(1) the limits, scope, and location of the proposed project,
including, where applicable, project length, project termini, number of
lanes and lane miles, number and type of structures, and preliminary
right-of-way requirements;
(2) all proposed interconnections with other transportation
facilities and improvements to those facilities that will be necessary if
the project is developed;
(3) if available, a conceptual project design and prelimi-
nary geotechnical information;
(4) information describing how the project will be consis-
tent with the Statewide Transportation Plan and, if appropriate, with the
metropolitan transportation plan developed by the metropolitan plan-
ning organization;
(5) [(2)] the results expected from project implementation,
including anticipated nancial performance and improvement to mo-
bility and capacity, and the critical factors for the project’s success;
(6) [(3)] all studies previously completed by the proposer
concerning the project;
(7) [(4)] information concerning the experience, expertise,
technical competence, and qualications of the proposer and of each
member of the proposer’s management team and of other key employ-
ees, consultants, and subcontractors, including the name, address, and
professional designation of each member of the proposer’s manage-
ment team and of other key employees, consultants, and subcontrac-
tors, the capability of the proposer to undertake the proposed project,
and information responsive to the evaluation criteria listed in §27.4(d)
of this subchapter;
(8) [(5)] a specic description of the level and nature of par-
ticipation sought from the department, including technical support and
nancial participation, and the desired schedule for that participation;
(9) [(6)] to the extent then available, information relevant
to the department’s performance of its environmental review responsi-
bilities under §27.3(l) and (m) of this subchapter;
31 TexReg 9700 December 1, 2006 Texas Register
(10) [(7)] a description of potential social, economic, and
environmental impacts and potentially competing facilities, including
the potential impacts of competing facilities on the proposed project;
(11) [(8)] other information of probable interest to the de-
partment; and
(12) [(9)] the proposal review fee required by §27.3(h) of
this subchapter.
(c) Preliminary evaluation [Evaluation] of unsolicited pro-
posal. Any proposal properly led with the department in accordance
with subsection (b) of this section and accompanied by the proper
proposal review fee will be reviewed by the department. The depart-
ment may meet with the proposer as necessary to clarify the proposal,
or may issue requests for clarication. Based on that review and any
clarication, the department will determine whether to further evaluate
its requested participation in the applicable project. If the department
determines that further evaluation of the proposal is warranted, a
recommendation will be made to the commission to issue a request for
competing proposals and qualications. That recommendation shall
be based on whether the proposed project:
(1) enhances the state transportation network, based on the
project’s:
(A) compatibility with existing and planned transporta-
tion facilities;
(B) furtherance of state, regional, and local transporta-
tion plans, programs, policies, and goals; and
(C) consistency with system planning objectives and
priorities and projects under development;
(2) is ready to proceed to procurement, based on project
constraints and characteristics, nancial resources designated or avail-
able for the proposed project, the status of environmental approvals,
project acceptability, and whether meaningful competition can be gen-
erated; and
(3) such other criteria as the department deems relevant.
[(1) is compatible with existing and planned transportation
facilities; and]
[(2) furthers state, regional, and local transportation plans,
programs, policies, and goals, as well as such other criteria as the de-
partment deems relevant.]
(d) Approval to request competing proposals and qualica-
tions. If the recommendation is that the department further evaluate the
proposal and its requested participation in the applicable project, and
the commission approves that recommendation, the department will
publish notice of that decision and provide an opportunity for the sub-
mission of competing proposals and qualications as provided in this
section. The department will publish a notice in the Texas Register
and in one or more newspapers of general circulation in this state. The
notice will state that the department has received an unsolicited pro-
posal under these rules, that it intends to evaluate the proposal, that it
may negotiate a comprehensive development agreement with the pro-
poser based on the proposal, and that it will accept for simultaneous
consideration any competing proposals and qualications that the de-
partment receives in accordance with these rules within 45 days of the
initial publication of the notice in the Texas Register, or such additional
time as authorized by commission order. In determining whether to
authorize additional time for submission of competing proposals and
qualications, the commission will consider the complexity of the pro-
posed project. The notice will summarize the proposed project, and
identify its proposed location and any proposed interconnections with
other transportation facilities. The request for competing proposals and
qualications [notice] will [also] specify the criteria that will be used
to evaluate the proposals, and the relative weight given to the crite-
ria. The department may provide trafc counts, forecasts, conceptual
designs, and other available technical studies, reports, and data either
in the request for competing proposals and qualications or upon re-
quest of any entity responding to the request. The department may
also elect to furnish the request for competing proposals and qualica-
tions to businesses in the private sector that the department otherwise
believes might be interested and qualied to participate in the project
which is the subject of the request for competing proposals and quali-
cations.
(e) Submission of revised [supplemental] proposal by original
proposer. The private entity submitting the original unsolicited pro-
posal shall be required to submit a proposal and qualication submittal
in response to the request for competing proposals and qualications.
A proposal and qualication submittal submitted by that entity and any
other entity in response to a request must contain the information re-
quired by subsection (b) of this section and any other information re-
quired in the request for competing proposals and qualications.
(f) Exclusive procedure to consider competing proposals and
qualications submittals. Failure by a prospective proposer to submit
a competing proposal and qualication submittal within the 45-day pe-
riod or such additional time as authorized by the commission, shall
preclude the proposal and qualication submittal from consideration
by the department unless and until the department terminates consid-
eration of, or negotiations on, the original unsolicited proposal, as sup-
plemented in response to the request for competing proposals and qual-
ications, and any and all competing proposals and qualication sub-
mittals received within that time period. The department shall not be
obligated to grant requests to extend the time period to submit compet-
ing proposals and qualication submittals. The receipt of one or more
competing unsolicited proposals during that period will not trigger the
posting or publication of a new notice or the commencement of any
new time period.
(g) Noncompeting proposals. If the department receives pro-
posals that have certain characteristics in common with the original
unsolicited proposal, yet differ in other material respects, the depart-
ment reserves the right, in its sole discretion, to treat such a proposal as
either a competing proposal and qualication submittal or a noncom-
peting proposal. Because of the consequences to a proposer of failing
to submit [a proposal that the department could later deem] a competing
proposal and qualication submittal within the 45-day period, or such
additional time as authorized by the commission, prospective proposers
are strongly urged to monitor the department’s notices of unsolicited
proposals received, and be prepared to submit within that time period
if they perceive that a proposal they are considering or are preparing
bears certain similarities to, or has characteristics in common with, an
unsolicited proposal which is the subject of a notice. A proposal that
is deemed to be noncompeting will be evaluated as a new unsolicited
proposal in accordance with this section.
(h) Evaluation of proposals - competing proposals and quali-
cation submittals. Upon the expiration of the 45-day period, or such
additional time as authorized by the commission, the department will
subject the revised proposal submitted by the original proposer [unso-
licited proposal, as supplemented in response to the request for com-
peting proposals and qualications], together with any and all properly
submitted competing proposals and qualication submittals, to the fol-
lowing evaluation process. If one or more properly submitted com-
peting proposals and qualication submittals are received, the depart-
ment shall review the proposals and qualication submittals utilizing
the evaluation criteria set forth in §27.4(d) of this subchapter and the
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request for competing proposals and qualications, and the information
specied in subsection (b) of this section. The department will identify
and approve a short-list that is composed of those proposers that are
[will be] considered most qualied to submit detailed proposals for the
proposed project, and the process will proceed in the manner described
in §27.4(e) - (l) of this subchapter.
(i) Evaluation of proposals - no competing proposals and qual-
ication submittals. If no properly submitted competing proposal and
qualication submittal is received, the department will evaluate the
revised proposal submitted by the original proposer [unsolicited pro-
posal, as supplemented in response to the request for competing pro-
posals and qualications], proceeding, to the extent applicable, in the
manner described in §27.4(h) - (l) of this subchapter.
§27.7. Design-Build Contracts.
(a) Applicability. The department may prequalify a private
entity to submit a detailed proposal to provide services under a de-
sign-build contract. The department is not required to publish a request
for qualications for a design-build contract, and may enter into a de-
sign-build contract based solely on an evaluation of detailed propos-
als submitted by prequalied private entities in response to a request
for proposals. If the department develops a concept for private par-
ticipation in an eligible design-build project, or proceeds with the fur-
ther evaluation of an unsolicited proposal for an eligible design-build
project, and chooses to prequalify private entities to submit a detailed
proposal without publishing a request for qualications, it will proceed
in accordance with the requirements of this section. Each entity com-
prising a team that intends to submit a detailed proposal must be pre-
qualied or precertied in accordance with the requirements of this
section.
(b) Prequalication.
(1) Audited nancial qualication of construction, mainte-
nance, and operations providers. Unless waived under subparagraph
(B) of this paragraph, to be eligible to propose on a design-build con-
tract as a provider of construction services, maintenance services, or
operations services, a potential proposer must be prequalied in accor-
dance with subparagraph (A) of this paragraph.
(A) Requirements.
(i) To be prequalied to propose, either individually
or as a member of the proposers’ team, as a provider of construction,
maintenance, or operations services on a design-build contract, a pri-
vate entity must:
(I) submit a completed condential question-
naire to the department’s Construction Division in Austin at any time,
but at least 120 days prior to the due date for a response to a request for
proposals, in a form prescribed by the department, which shall include
certain information concerning the proposer’s equipment, experience,
and nancial condition;
(II) have its certied public accountant submit
the audited and other nancial information required by the current edi-
tion of the department’s Bulletin Number 2, titled "Contractor’s Finan-
cial Resources";
(III) demonstrate it has the nancial capacity to
complete, operate, and maintain, as applicable, a specic project. Fac-
tors that will be considered in assessing a proposer’s nancial capacity
include:
(-a-) the proposer’s current nancial strength;
(-b-) the proposer’s credit quality;
(-c-) any claims, litigation, or equivalent cur-
rent or pending against the proposer;
(IV) demonstrate, if it will be the prime provider
of construction services under a contract, that it is capable of obtain-
ing payment and performance bonds in the amount of $250 million, or
100% of the construction cost of the project, whichever is less, from
a surety rated in the top two categories by two nationally recognized
rating agencies or at least A minus (A-) or better and Class VIII or bet-
ter by A.M. Best and Company, or an alternative form of security in
the amount of $250 million, or 100% of the construction cost of the
project, whichever is less, in accordance with §27.3 of this subchapter
(relating to General Rules for Private Involvement);
(V) satisfactorily comply with any technical
qualication requirements determined by the department to be neces-
sary for a specic project; and
(VI) for the purpose of proposing on federal-aid
projects, properly complete the Certication of Eligibility Status form
contained in the Condential Questionnaire.
(ii) The department will make its examination and
determination based on the information submitted, and advise the po-
tential proposer of its approved design-build contract capacity. Infor-
mation adverse to the potential proposer contained in the Certication
of Eligibility Status form will be reviewed by the department and the
Federal Highway Administration, and may result in the proposer being
declared ineligible to submit proposals on federal-aid projects.
(iii) Satisfactory audited nancial information and
nancial capacity will grant a 36-month period of prequalication from
the date of the department’s determination.
(iv) The department may require current audited in-
formation at any time if circumstances develop which are factors that
could alter the rm’s nancial condition, ownership structure, aflia-
tion status, or ability to operate as an on-going concern. The potential
proposer must immediately notify the department in writing of any ma-
terial changes in its nancial condition that occur while the department
is conducting its examination.
(v) The department may grant a 90 day grace period
of prequalication, for the purpose of preparing and submitting current
audited information prior to the expiration of the 90 day period of pre-
qualication.
(B) Waiver.
(i) The department will waive the audited nancial
qualication requirements of subparagraph (A) of this paragraph if the
department’s estimate is $10,000,000 or less unless the executive di-
rector or the director’s designee determines that audited nancial qual-
ication should be required due to:
(I) safety considerations;
(II) the complexity of the work; or
(III) the potential impact of the work on adjacent
property owners.
(ii) To be eligible to propose on a design-build con-
tract for which the audited nancial qualication requirements have
been waived under clause (i) of this subparagraph, a proposer must:
(I) submit a proposer’s questionnaire, in a form
prescribed by the department, which includes certain information con-
cerning a proposer’s equipment and experience;
(II) submit unaudited and other data as required
in the instructions to the proposer’s questionnaire;
(III) demonstrate it has the nancial capacity to
complete, operate, and maintain, as applicable, a specic project. Fac-
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tors that will be considered in assessing a proposer’s nancial capacity
include:
(-a-) the proposer’s current nancial strength;
(-b-) the proposer’s credit quality;
(-c-) any claims, litigation, or equivalent cur-
rent or pending against the proposer;
(IV) demonstrate, if it will be the prime provider
of construction services under a contract, it is capable of obtaining pay-
ment and performance bonds from a surety rated in the top two cate-
gories by two nationally recognized rating agencies or at least A minus
(A-) or better and Class VIII or better by A.M. Best and Company,
in an amount that is sufcient to ensure the proper performance of any
agreement and protects the department and payment bond beneciaries
supplying labor or materials to the proposer or a subcontractor of the
proposer, or an alternative form of security in accordance with §27.3
of this subchapter;
(V) satisfactorily comply with any technical
qualication requirements determined by the department to be neces-
sary on a specic project; and
(VI) for a federal-aid project, properly complete
the Certication of Eligibility Status form contained in the proposer’s
questionnaire. Information adverse to the potential proposer contained
in the certication will be reviewed by the department and by the Fed-
eral Highway Administration, and may result in the proposer being de-
clared ineligible to submit a proposal on a federal-aid project).
(iii) The department will make its examination and
determination based on the information submitted, and advise the pro-
poser of its approved design-build contract capacity.
(I) A proposer with no prior experience in con-
struction, maintenance, or operations, or a negative working capital po-
sition (i.e., nancial statements indicate that current liabilities exceed
current assets), will receive a design-build contract capacity of not less
than $1,000,000.
(II) An experienced proposer with sufcient
working capital and nancial capability, as determined by the depart-
ment, will receive a design-build contract capacity of:
(-a-) not less than $10,000,000 for a proposer
submitting compiled nancial information if the proposer has at least
one year experience in construction, maintenance, or operations and
has satisfactorily completed at least two projects in these elds;
(-b-) not less than $25,000,000 for a proposer
submitting compiled nancial information if the proposer has at least
two years experience in construction, maintenance, or operations and
has satisfactorily completed at least four projects in these elds. Those
contractors possessing more than two years experience but less than
ve years experience will be granted at least an additional $5,000,000
in design-build contract capacity for each additional year of experience
in construction, maintenance, or operations; and
(-c-) over $50,000,000 for a proposer submit-
ting reviewed nancial information if the proposer has at least ve
years of experience in construction, maintenance, or operations and has
satisfactorily completed at least four projects in these elds.
(2) Financial statements. For purposes of this section:
(A) An audited nancial statement involves an exami-
nation of the accounting system, records, and nancial statements by
an independent certied public accountant in accordance with gener-
ally accepted auditing standards. Based on the examination, the auditor
expresses an opinion concerning the fairness of the nancial statements
in conformity with generally accepted accounting principles.
(B) A reviewed nancial statement is substantially less
in scope than an audited nancial statement, and consists primarily of
inquiries of proposer personnel and analytical procedures applied to -
nancial data by an independent certied public accountant. Only neg-
ative assurance is expressed by the auditor, meaning the auditor is not
aware of any material modications that should be made in order for
the nancial statements to conform to generally accepted accounting
principles.
(C) A compiled nancial statement is limited to pre-
senting in the form of nancial statements information that is the rep-
resentation of management. No opinion or any other form of assurance
is expressed on the statements by the auditor.
(c) Precertication.
(1) Contract Eligibility. To be eligible to perform work on
a design-build contract in the categories approved according to §9.43
of this title (relating to Precertication Requirements), a prime provider
and a subprovider must be precertied in accordance with this section
unless:
(A) the anticipated work in an individual work category
is less than 2.5% of the contract; or
(B) the department has waived the precertication re-
quirements for a contract that is less than $10,000,000.
(2) Application.
(A) Registered architects, registered professional engi-
neers, registered or licensed professional surveyors, and other technical
staff who desire to be precertied by the department to perform en-
gineering, architectural, or surveying work on design-build contracts,
shall submit a completed precertication application to the department
for review and determination of precertication status.
(B) An application form prescribed by the department
may be obtained by contacting the Texas Department of Transportation,
Design Division, 125 East 11th Street, Austin, Texas 78701-2483, or
through the department’s web site.
(C) The application form will request information con-
cerning the experience of the individual.
(D) The precertication web site will include:
(i) a copy of the application form;
(ii) instructions concerning submittal of information
for precertication, including format and length restrictions for data to
be submitted; and
(iii) the requirements for precertication in each cat-
egory.
(E) The submittal date for review deadlines as de-
scribed in paragraph (3) of this subsection shall be the date the
precertication application is received by the department.
(F) The precertication of a provider by the department
does not guarantee that work will be awarded to that provider.
(3) Deadline. When precertication is required as de-
scribed in paragraph (1) of this subsection, prime providers and
subproviders must be precertied in the technical categories by the due
date for responses to a request for proposals to be eligible to submit
a response.
(4) Data management. The department will maintain the
qualication information submitted in the precertication application
by the rm for an employee.
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(5) Firm and employee status.
(A) A rm may be precertied in a work category if the
rm has a current employee precertied in the category.
(B) A rm employee may be precertied in a work cat-
egory if the employee possesses the skills and experience to meet the
requirements. An employee is not precertied based on the rm’s ex-
perience.
(C) A precertication will transfer with the employee if
the employee leaves the rm.
(D) The department may review a rm’s information to
evaluate whether the support, equipment, and other resources necessary
to do the work are provided to the employee.
(E) A rm with one employee who is precertied in
multiple work categories is precertied in those categories. When re-
quired, prime providers and subproviders must be precertied in the
categories of work they will be performing; however, a provider or
subprovider is not required to be precertied in every category of work
involved in the contract, unless it will be performing in a lead capacity
on all categories of work.
(6) Review process.
(A) An individual, and therefore the rm, will be pre-
certied within 60 days of receipt of complete and accurate information
for the submittal, or notied in writing within the same time period that
they did not meet the requirements for precertication or that additional
submittals will be required for review.
(B) If the submittal is incomplete, a rm will be re-
quested to submit additional information for review. The rm shall
submit such information within 30 days of receipt of the department’s
request for such information. If the information is not provided within
30 days after receipt of the request, the application for precertication
will be processed with the information available. The department will
make a determination on precertication status within 60 days of re-
ceipt of the additional information.
(C) The department will consider the following factors
in reviewing the precertication applications:
(i) current license or registration;
(ii) personal experience and training; and
(iii) work category requirements as maintained on
the department’s web site.
(7) Updates. A rm must report any change in the infor-
mation included in the original application no later than 45 days after
the change occurs.
(8) Appeal. A rm may appeal denial of precertication
by submitting additional information to the department within 30 days
of receipt of written notication of denial. This information shall jus-
tify why the applicant meets the requirements for precertication. The
department will review the information and make a determination re-
garding precertication. A rm may le a written complaint regarding
precertication denial with the executive director or his or her designee.
(9) Precertication requirements.
(A) Eligible employees. A rm may be precertied in
the technical work categories maintained on the department’s web site
by providing the listed requirements. A rm may only submit an ap-
plication for an individual who is employed by that rm at the time of
submittal for precertication.
(B) Experience. The experience used to meet require-
ments may be either prior to or after licensure unless otherwise stated
in a specic category. For the purpose of experience for precertica-
tion, the employee may be licensed to practice in any state for which
that experience is recognized by the:
(i) Texas Board of Professional Engineers for engi-
neers;
(ii) Texas Board of Architectural Examiners for ar-
chitects; or
(iii) Texas Board of Professional Land Surveying
for land surveyors.
(10) Work categories. The approved precertication work
category denitions and requirements will be maintained on the depart-
ment’s web site. The commission, by minute order, may add, revise,
or delete a work category.
(d) Administrative qualication.
(1) Exception. Administrative qualication is not neces-
sary for non-engineering rms and provider services included in Group
6 - bridge inspection, Group 12 - materials inspection and testing,
Group 14 - geotechnical services, Group 15 - surveying and mapping,
and/or Group 16 - architecture as listed on the department’s web site
for precertication. Providers’ compensation for these services is
typically based on units of service rates.
(2) Time to provide information. Prime providers and sub-
providers may provide information described in this subsection prior
to prequalication. If the information is not furnished before prequal-
ication, it must be provided within 90 days after prequalication.
The administrative qualication submittal is a separate submittal from
the precertication submittal, and is submitted to the Texas Depart-
ment of Transportation, Audit Ofce, 125 E. 11th Street, Austin, Texas
78701-2483. Administrative qualication submittals will not be re-
ceived by the Design Division. Submission prior to selection is en-
couraged to facilitate timely contract execution requirements.
(3) Evaluation factors. The department will consider the
following factors in determining administrative qualications of prime
providers or subproviders.
(A) Adequate accounting system. The prime provider
or subproviders must demonstrate the existence of an adequate ac-
counting system that meets the department’s audit requirements, as ev-
idenced by certication by an independent certied public accountant
or governmental agency. The system must be adequate to support all
billings made to the department and other clients.
(B) Indirect cost rate audit. The prime provider or sub-
provider must submit an indirect cost rate audit for the time period spec-
ied in clause (iii) of this subparagraph performed by an independent
certied public accountant, an agency of the federal government, an-
other state transportation agency, or a local transit agency except as
provided in clauses (iv) and (v) of this subparagraph. If the audit is
performed by an independent certied public accountant, the provider
or subprovider must assure that the department will be given access to
the audit work papers.
(i) The audit report shall include statements that the
audit was performed in accordance with generally accepted auditing
standards and the indirect cost rate was developed in accordance with
the Federal Acquisition Regulations System, 48 CFR Part 31.
(I) AASHTO Uniform Audit and Accounting
Guide is acceptable guidance for the audit of the indirect cost rate.
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(II) Department requirements that differ from the
AASHTO guide are contained in the Indirect Cost Rate Guidance avail-
able through the department’s website.
(ii) The department may perform indirect cost rate
audits of any prime provider or subprovider under contract to, or desir-
ing to do business with the department. These audits will be conducted
consistent with the criteria outlined in this subsection.
(iii) The end of the scal period of the audit report
must be within eighteen months of the provider selection.
(iv) The department may contract with a prime
provider or allow utilization of a subprovider lacking an approved
indirect cost rate audit if:
(I) the value of the contract is less than $250,000;
(II) the prime provider or subprovider can ade-
quately document and support all proposed costs; and
(III) all other qualication requirements of this
subsection are met.
(v) Prime providers or subproviders who have been
in operation with an accounting system acceptable to the department for
less than one scal year since organization or comprehensive reorgani-
zation shall prepare a projected indirect cost rate for the rst scal year
of operation. The indirect cost rate will be supported by estimated ex-
penditures and be in accordance with the Indirect Cost Rate guidance
referred to in subparagraph (A) of this paragraph. The department’s
Audit Ofce will review the estimate and establish a provisional indi-
rect cost rate for use in contract negotiations.
(C) Salary rates. The department will consider current
salary rates, range of rates, or average rates by job classication.
(D) Direct costs. The department will consider other
direct costs such as copies, Computer Aided Design and Drafting
(CADD), or other direct costs.
(4) Prohibited actions. Administrative qualication infor-
mation obtained through this section will not be made available by the
department’s Audit Ofce prior to execution of a contract.
(e) Requests for proposals for design-build contracts.
(1) Requests for proposals. If authorized by the commis-
sion, the department will issue a request for proposals from all private
entities prequalied in accordance with this section, and the process
will proceed in the manner described in §27.4(e) - (l) of this subchap-
ter.
(2) Additional evaluation criteria. In addition to the evalu-
ation criteria set forth in §27.4(e) - (l), design innovation shall also be a
criterion in evaluation of proposals submitted in response to a request
for proposals for a design-build contract.
§27.8. Conict of Interest and Ethics Policies.
(a) Purpose. This section prescribes ethical standards of con-
duct applicable to private entities, including consultants and subcon-
sultants, participating in the department’s comprehensive development
agreement program. A private entity’s failure to comply with these
standards of conduct may result in the private entity’s preclusion from
participation in a project or sanctions being imposed under §27.9 of
this subchapter (relating to Sanctions).
(b) Gifts and benets. A proposer, developer, consultant, or
subconsultant participating in the comprehensive development agree-
ment program, or an afliate of any of those entities, may not offer,
give, or agree to give a gift or benet to a member of the commission
or to a department employee whose work for the department includes
the performance of procurement services relating to a project under
this subchapter, or who participates in the administration of a compre-
hensive development agreement. Notwithstanding this prohibition, a
consultant or subconsultant (unless a member of a proposer or devel-
oper team, if authorized under subsection (c) of this section) may:
(1) pay for an ordinary business lunch; and
(2) offer, give, or agree to give a token item that does not
exceed an estimated value of $25 (excluding cash, checks, stocks,
bonds, or similar items), where the item is distributed generally as a
normal means of advertising.
(c) Conicts of interest.
(1) Purpose. This subsection prescribes department policy
on conicts of interest relating to consultants and subconsultants par-
ticipating in the comprehensive development agreement program, and
thereby:
(A) protects the integrity and fairness of the program
and all procurements carried out by the department as part of the pro-
gram;
(B) avoids circumstances where a consultant, proposer,
or developer obtains, or appears to obtain, an unfair competitive advan-
tage as a result of work performed by a consultant or subconsultant;
(C) provides guidance to private entities so they may
assess, and make informed business decisions concerning their partic-
ipation in the program; and
(D) protects the department’s interests and condential
and sensitive project-specic and programmatic information.
(2) Applicability. This subsection applies to all com-
prehensive development agreement projects undertaken by the
department. This subsection applies to consultants and subconsultants,
and to individual employees of consultants and subconsultants who
participated in the performance of services for the department. To
the extent that the department has previously consented in writing to
a consultant’s or subconsultant’s performance of services that are in
conict with this subsection, participation on a proposer team as an
equity owner or team member, acting as a consultant or subconsultant
to a proposer, or having a nancial interest in a proposer or an equity
owner or team member of a proposer, this subsection does not modify
or alter the prior consent. The foregoing does not prevent, however,
the application of this subsection to the consultant or subconsultant for
other projects, including taking into account the performance of ser-
vices on the project for which consent was obtained. This subsection
may by extension prohibit or restrict the ability of a proposer to have
a consultant or subconsultant participate on the proposer team as an
equity owner or team member, act as a consultant or subconsultant to
the proposer, or have a nancial interest in the proposer or an equity
owner or team member of the proposer.
(3) Period in which a conict of interest applies. If the ex-
ecutive director determines that the performance of services by a con-
sultant or subconsultant raises a conict of interest, the resulting pro-
hibition or restriction provided in this subsection continues:
(A) for the private entity until one year after the date of
the determination; and
(B) for an individual that is an employee of or was em-
ployed by the consultant or subconsultant and who participated in the
performance of services for the department:
(i) until ve years after the date of the determination
for those projects for which the individual was materially involved in
providing services to the department; and
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(ii) until one year from the date of the determination
for projects for which the individual was not materially involved in
providing services to the department.
(4) Application to new rm. If a conict of interest is de-
termined to apply to an individual pursuant to paragraph (3)(B) of this
subsection, the conict of interest and prohibition with respect to the in-
dividual will not apply to the individual’s new place of employment. If
the new employer is otherwise eligible to perform consultant services,
the new employer will remain eligible despite the employment of the
individual. This paragraph does not apply to an individual employed
by an afliate of its previous employer, and the conict of interest and
prohibition with respect to the individual will apply to such afliate.
(5) Federal requirements. For federal-aid projects, the
department must comply with the Federal Highway Administration’s
organizational conict of interest regulations (found in 23 CFR
§636.116). The requirements of this subsection do not limit, modify,
or otherwise alter the effect of those regulations, and will be applied
consistent with those regulations.
(6) General conict of interest standards. Except as pro-
vided in paragraph (7) of this subsection, no consultant providing con-
sultant services to the department with respect to a comprehensive de-
velopment agreement project may be a proposer or participate as an
equity owner, team member, consultant, or subconsultant of or to a
proposer for that project, or have a nancial interest in any of the fore-
going entities with respect to that project. Except as provided in para-
graphs (8) and (9) of this subsection, a consultant performing consul-
tant services for a comprehensive development agreement project will
not be prohibited from participating on a different comprehensive de-
velopment agreement project as a proposer or participating as an equity
owner, team member, consultant, or subconsultant of or to a proposer
for the different project, or having a nancial interest in any of the fore-
going entities with respect to the different project.
(7) Providing services for the same project. A consultant
that is actively providing preliminary engineering and architectural ser-
vices to the department with respect to a comprehensive development
agreement project, or that performed and completed environmental or
trafc and revenue services for a comprehensive development agree-
ment project, may be a proposer or participate as an equity owner, team
member, consultant, or subconsultant of or to a proposer for the same
project, or have a nancial interest in any of the foregoing entities with
respect to that project, provided the executive director issues a written
determination under paragraph (10) of this subsection that:
(A) the consultant will not, or in the case of the previ-
ous performance of consultant services did not, have access to or obtain
knowledge of condential or sensitive information, procedures, poli-
cies and processes that could provide an unfair competitive advantage
with respect to the procurement for that project;
(B) the data and information provided to the consultant
in the performance of the consultant services is either irrelevant to the
procurement for that project or is available on an equal and timely basis
to all proposers;
(C) the work products from the consultant incorporated
into or relevant to the procurement for that project are generally avail-
able on an equal and timely basis to all proposers;
(D) with respect to environmental services, a record of
decision or nding of no signicant impact has been issued for the
project; and
(E) with respect to trafc and revenue services, there
will be no impact on the project’s plan of nance, including the ability
to obtain and close funding and potential sources of funding.
(8) Procurement and nancial services. A consultant ac-
tively engaged and performing procurement services or nancial ser-
vices with respect to a comprehensive development agreement project
may not be a proposer or participate as an equity owner, team mem-
ber, consultant, or subconsultant of or to a proposer for that project
or any other comprehensive development agreement project, or have
a nancial interest in any of the foregoing entities with respect to any
comprehensive development agreement project.
(9) Completed services. A consultant that performed con-
sultant services for a comprehensive development agreement project
and completed the services may be a proposer or participate as an eq-
uity owner, team member, subconsultant or consultant of or to a pro-
poser on a different comprehensive development agreement project, or
have a nancial interest in any of the foregoing entities with respect to
a different project, provided that the executive director issues a written
determination under paragraph (10) of this subsection that the condi-
tions in paragraph (7)(A) - (C) of this subsection have been met.
(10) Requests for determinations or exceptions. A consul-
tant, proposer, or developer may submit a request to the executive di-
rector for a determination whether participation in a comprehensive de-
velopment agreement project or the performance of particular services
with respect to a comprehensive development agreement project would
constitute a conict of interest, or to request approval of an exception
to the applicability of this subsection to those services. A request for
approval of an exception may be made if a consultant, proposer, or
developer desires to appeal a previous determination by the executive
director that a conict of interest exists. The executive director will
forward a request to the department’s Ofce of General Counsel for
analysis and recommendation prior to issuing a decision. In determin-
ing whether a conict of interest exists, or whether to approve an ex-
ception, the executive director shall consider:
(A) the extent to which the rm or individual employee
obtained access to or the ability to gain knowledge of condential or
sensitive information, procedures, policies, and processes concerning
the comprehensive development agreement program or a particular
project or procurement that could provide an unfair competitive
advantage with respect to the procurement or project at issue;
(B) the type of consulting services at issue;
(C) the particular circumstances of each procurement;
(D) the specialized expertise needed by the department
and proposers to implement the procurement;
(E) the past, current, or future working relationship be-
tween the consultant and the department;
(F) the period of time between the potential conict sit-
uation and the project at issue; and
(G) the potential impact on the procurement and project
at issue, including competition.
(11) Multiple services. If a consultant is providing more
than one category of consultant services to the department and there are
differences in the standards, restrictions, and limitations applicable to
those categories, the standards, restrictions, and limitations applicable
to a category that are more stringent will be applied.
(12) Participation on proposer or developer team. A
consultant participating with respect to a comprehensive development
agreement project as a proposer or developer, or as an equity owner,
team member, consultant, or subconsultant of or to a proposer or de-
veloper, or having a nancial interest in any of the foregoing entities,
is eligible to provide consultant services (other than procurement
services) to the department for another comprehensive development
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agreement project, provided that, once the consultant is retained to
perform consultant services for the department, the restrictions in this
subsection shall apply.
(13) Restriction of services and conditions to approvals and
exceptions. In instances where the executive director has issued a writ-
ten determination under paragraph (10) of this subsection that a conict
of interest does not exist (including, in particular, where the conditions
prescribed in paragraphs (7) and (9) of this subsection have been met),
or grants an exception to the application of this subsection under para-
graph (10), the department may still, in its discretion:
(A) restrict the scope of services the consultant or sub-
consultant may be eligible to perform for the department in order to
further the intent and goals of this subsection; and
(B) condition an approval, determination, or exception
as the executive director determines appropriate to further the intent
and goals of this subsection, including by requiring the consultant,
subconsultant, proposer, or developer to execute condentiality agree-
ments, institute ethical walls, or segregate certain personnel from par-
ticipation in a project or the performance of consultant services.
(14) Provisions are nonexclusive. The provisions in this
subsection do not address every situation that may arise in the context
of the department’s comprehensive development agreement program
nor require a particular decision or determination by the executive di-
rector when faced with facts similar to those described in this subsec-
tion. The department retains the ultimate and sole discretion to deter-
mine on a case-by-case basis whether a conict of interest exists and
what actions may be appropriate to avoid, neutralize, or mitigate any
actual or potential conict, or the appearance of any conict. The pro-
visions of this subsection shall not be construed to preclude or condone
any conduct with regard to projects other than projects under a com-
prehensive development agreement. The department will continue to
evaluate other projects based on its traditional conict of interest stan-
dards.
(d) Rules of contact. In order to provide a fair and unbiased
procurement process, a request for qualications, request for proposals,
or request for competing proposals and qualications will contain rules
of contact regulating communications between proposers or any of its
team members and the commission, the department, and third parties
involved in the procurement. Communication includes face-to-face,
telephone, facsimile, electronic-mail (e-mail), or formal written com-
munication. The rules of contact become effective upon the issuance
of the request for qualications, request for proposals, or request for
competing proposals and qualications. The rules of contact will in-
clude provisions:
(1) prohibiting a proposer or any of its team members from
communicating with another proposer or its team members with regard
to the project, request for qualications, request for proposals, or re-
quest for competing proposals and qualications, or either team’s qual-
ications submittal or proposal;
(2) requiring each proposer to designate one or more rep-
resentatives responsible for contact with the department, and requiring
the proposer to correspond with the department regarding the project,
request for qualications, request for proposals, or request for compet-
ing proposals and qualications only through the department’s autho-
rized representatives and the proposer’s designated representatives;
(3) prohibiting any ex parte communication regarding the
project, request for qualications, request for proposals, or request for
competing proposals and qualications or the procurement with any
member of the commission or with any department staff, advisors, con-
tractors, or consultants involved in the procurement until the earliest of
the execution and delivery of the comprehensive development agree-
ment, the rejection of all qualications submittals or proposals by the
department, or the cancellation of the procurement;
(4) permitting communications in exceptional circum-
stances and designating department personnel authorized to approve
such communications, and providing that the restrictions on commu-
nications shall not preclude or restrict communications with regard
to matters unrelated to the request for qualications, request for
proposals, or request for competing proposals and qualications, or
participation in public meetings of the commission or any public or
proposer workshop related to the project, request for qualications,
request for proposals, or request for competing proposals and quali-
cations;
(5) designating a department employee not involved in the
procurement to act as an ombudsman who is authorized to receive
condential communications (including questions, comments, or com-
plaints regarding the procurement) and who, after removing, to the ex-
tent practicable, any information identifying the proposer, forwards the
communications to the employees designated as the department’s au-
thorized representatives; and
(6) authorizing the executive director to disqualify a pro-
poser from the procurement and participation in the project at issue or
to impose another sanction under §27.9 of this subchapter if it is deter-
mined that a proposer has engaged in any improper communications in
violation of the rules of contact.
(e) Exceptions to rules of contact. Notwithstanding subsection
(d)(1) of this section:
(1) subcontractors that are shared between two or more
proposer teams may communicate with members of each of those
teams so long as those proposers establish a protocol to ensure that
the subcontractor will not act as a conduit of information between the
teams; and
(2) the prohibition provided by that subsection does not ap-
ply to public discussions regarding the project, request for qualica-
tions, request for proposals, or request for competing proposals and
qualications at any department sponsored informational meetings.
§27.9. Sanctions.
(a) Procedure.
(1) Notication of rules. A copy of this section will be
included in each request for qualications, request for proposals, and
request for competing proposals and qualications issued under this
subchapter. Failure to comply with this subsection does not affect the
applicability of this section.
(2) Referral to executive director. In determining whether
to refer a private entity to the executive director for possible sanctions,
the department will consider the criteria set forth in subsection (c)(3)
of this section.
(3) Notice of sanctions. The department will notify the pri-
vate entity of a sanction by certied mail within ve days after the exec-
utive director’s decision to impose the sanction. The notice will sum-
marize the facts and circumstances underlying the sanction, identify
the effective date and period of the sanction, and state that the private
entity may petition for a hearing within 10 days after receiving notice
of the sanction. Except as provided in subsection (b) of this section, a
sanction is effective on the date specied in the notice.
(4) Agreed modication of procedure. The procedure for
considering a sanction may be modied by agreement of the executive
director and the private entity.
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(5) Contractual obligations unaffected. The imposition of
sanctions does not affect a private entity’s obligations under a com-
prehensive development agreement or any other agreement with the
department or limit the commission’s contractual remedies thereunder.
(6) Afliated entities included. References to the term "pri-
vate entity" also include an afliate of the private entity, provided that
the afliate is an entity:
(A) which directly or indirectly through one or more
intermediaries controls, is controlled by, or is under common control
with, the private entity or any of its members, partners, or shareholders
holding a 10% or greater interest in the private entity; or
(B) for which 10% or more of the equity interest in such
entity is held directly or indirectly by the private entity, any of the pri-
vate entity’s members, partners or 10% or greater shareholders or any
afliate of the private entity under subparagraph (A) of this paragraph.
(7) Responsibility for acts of others. The conduct of an
individual or other entity acting on behalf of the private entity may
be imputed to the private entity.
(b) Opportunity for hearing.
(1) Availability of hearing. The private entity will be given
the opportunity for a hearing after receiving notice of a sanction and
may petition for a hearing as provided in §1.21 et seq. of this title
(relating to Procedures in Contested Cases). The petition must be led
within 10 days after the private entity receives notice of the sanction.
(2) Stay of sanctions pending hearing. A sanction, except a
suspension, is automatically stayed from the date a petition for hearing
is led until a nal order is entered by the commission. On entry of
a nal order imposing the sanction or dismissing the hearing, the full
term of the sanction will be reinstated as if it were rst imposed on the
date of the nal order unless the commission specically orders that a
lesser sanction be imposed.
(3) Commission discretion. In the public interest, the com-
mission may reduce, eliminate, or modify sanctions imposed under this
section at any time.
(4) Exception. The opportunity for a hearing described in
subsection (b)(1) of this section does not apply to a private entity that
has been sanctioned though the use of a reprimand. In such cases, the
private entity may submit written documentation disputing the repri-
mand to the executive director for further consideration.
(c) Application of sanctions.
(1) Determination of offense. The executive director will
determine whether a private entity has committed an act or omission
listed under subsection (e)(1) of this section.
(2) Consideration of all circumstances. The existence of
grounds for imposing a sanction does not mandate that a private entity
be sanctioned. The seriousness of the acts or omissions (including the
existence of and elapsed time since previous acts or omissions) and
any mitigating circumstances will be considered before sanctions are
imposed.
(3) Mitigating circumstances. The executive director will
consider mitigating circumstances (or lack thereof) in deciding whether
to impose sanctions. Mitigating circumstances may include:
(A) the private entity’s culpability;
(B) the level of impact the sanction will have on a par-
ticular comprehensive development agreement project;
(C) whether, in light of all facts and circumstances, a
severe sanction is necessary to protect the interest of the state and the
integrity of the comprehensive development agreement program;
(D) restitution paid by the private entity or a third party
for damages suffered by a governmental entity as a result of the private
entity’s actions;
(E) cooperation by the private entity with a governmen-
tal entity in the investigation of bidding crimes, including the provision
of a full and complete account of the private entity’s involvement; and
(F) the private entity’s disassociation from individuals
and rms that have been involved in a bidding crime.
(4) Determination of sanction level. The executive direc-
tor, after consideration of all circumstances (including any mitigating
circumstances) will determine a sanction level described in subsection
(e)(2) of this section to be imposed on the private entity.
(5) Progressive sanctions. If the private entity has previ-
ously been sanctioned, the executive director may use increasingly
more severe sanctions in order to achieve the private entity’s compli-
ance with department policies and procedures. Every effort will be
made to resolve the situation with the imposition of the least severe
sanction that is appropriate for the circumstances under consideration.
However, in cases where the act or omission is of such a nature that
progressive sanction action is not in the best interest of the state or the
comprehensive development agreement program, a more severe sanc-
tion may be imposed even if such act or omission is the rst act or
omission by the private entity which warrants sanction action.
(6) Consecutive sanctions. In the case of multiple viola-
tions by the same private entity arising out of separate occurrences, the
executive director may impose multiple sanctions consecutively and in
any order.
(7) Imposition of lesser sanctions. A lesser sanction may
be imposed instead of the maximum sanction permitted.
(8) Executive director discretion. In the best interest of the
state or the comprehensive development agreement program, the exec-
utive director may reduce, eliminate, or modify sanctions at any time.
(d) Suspension.
(1) Grounds. The executive director may immediately sus-
pend a private entity without a prior hearing if the private entity is no-
tied of debarment under subsection (e) of this section.
(2) Duration. A suspension will terminate when a nal or-
der is entered after a hearing or when ordered by the executive director.
(e) Sanctions.
(1) Grounds. The executive director may sanction a private
entity for the following reasons:
(A) conviction of a bidding crime as dened in §9.101
of this title (relating to Contractor Sanctions), a plea of guilty or nolo
contendere to a charge of a bidding crime, or a public admission to a
bidding crime, whether made by the private entity or by an individual
or other entity that acted on behalf of the private entity;
(B) conviction of the private entity for an offense indi-
cating a lack of moral or ethical integrity, such as bribery or payment
of kickbacks or secret rebates to agents of a governmental entity, if the
offense reects on the business practices of the private entity;
(C) commission of acts indicating a lack of moral or
ethical integrity and reecting on the business practices of the private
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entity, if the executive director has probable cause to believe that the
acts have been committed;
(D) disqualication of the private entity by a state or by
an agency of the federal government for any of the reasons listed in this
section;
(E) failure of the private entity to notify the department
promptly of a conviction of a bidding crime or debarment for any rea-
son by a state or by an agency of the federal government;
(F) the private entity is declared in default on a compre-
hensive development agreement in accordance with the terms of that
agreement;
(G) violation of the conict of interest provisions ap-
plicable to private entities participating in the department’s compre-
hensive development agreement program as set forth in §27.8 of this
subchapter (relating to Conict of Interest and Ethics Policies);
(H) violation of the provision relating to offering, con-
ferring, or agreeing to confer gifts and benets to department employ-
ees as set forth in §27.8 of this subchapter; or
(I) any other grounds described in §9.106(a) of this title
(relating to Contractor Sanctions) exist.
(2) Sanction levels. The executive director will determine
the level of sanction appropriate for the circumstances under consider-
ation.
(A) Level 1. Reprimand. After four reprimands in one
calendar year, any subsequent act or omission committed by the private
entity will result in the imposition of a more severe sanction.
(B) Level 2. Prohibition against the private entity’s par-
ticipation in a particular procurement.
(C) Level 3. Debarment of the private entity for a pe-
riod of no more than 36 months.
(D) Level 4. Permanent debarment of the private entity.
(3) Exception. Debarment under paragraph (2)(D) of this
subsection may not be for more than the period of debarment estab-
lished by the state or federal agency on whose actions the debarment is
based.
(4) Use of sanction information. Information pertaining to
any sanction(s) imposed against a private entity may be considered by
the department during the evaluation of qualication submittals and
other proposals submitted by the private entity during a procurement
process. Use of this information is limited to sanction action(s) which
occurred within 10 years of the date the qualication submittal or other
proposal is received by the department.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 1. ADMINISTRATION
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 361. CHILDREN’S HEALTH
INSURANCE PROGRAM
1 TAC §361.1
The Health and Human Services Commission (HHSC) adopts
the repeal of §361.1, Denition of Signicant Traditional
Provider, from Chapter 361, Children’s Health Insurance Pro-
gram (CHIP), without changes to the proposal as published
in the May 19, 2006, issue of the Texas Register (31 TexReg
4134) and will not be republished.
Section 361.1 is repealed in order to consolidate all CHIP rules
in a single chapter of the Texas Administrative Code, Chapter
370. The text of repealed §361.1 now appears as §370.452 in
Chapter 370, State Children’s Health Insurance Program.
HHSC did not receive any comments regarding the proposed
repeal of the rule during the 30-day comment period, which in-
cluded a public hearing on May 30, 2006.
The repeal is adopted under the Texas Government Code,
§531.033, which authorizes the Executive Commissioner of
HHSC to adopt rules necessary to implement HHSC’s duties
under Chapter 531; and the Texas Health and Safety Code,
§62.051(d), which directs HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Health and Human Services Commission
Effective date: December 7, 2006
Proposal publication date: May 19, 2006
For further information, please call: (512) 424-6900
TITLE 16. ECONOMIC REGULATION






16 TAC §§4.201 - 4.226
The Railroad Commission of Texas (Commission) adopts
new §§4.201 - 4.226, relating to Purpose; Applicability and
Exclusions; Responsibility for Management of Waste to be Re-
cycled; Denitions; General Permit Application Requirements
for Commercial Recycling Facilities; Minimum Engineering and
Geologic Information; Minimum Siting Information; Minimum
Real Property Information; Minimum Design and Construc-
tion Information; Minimum Operating Information; Minimum
Monitoring Information; Minimum Closure Information; Notice;
Administrative Decision on Permit Application; Protests and
Hearings; Standards for Permit Issuance; General Permit
Provisions; Minimum Permit Provisions for Siting; Minimum
Permit Provisions for Design and Construction; Minimum Per-
mit Provisions for Operations; Minimum Permit Provisions for
Monitoring; Minimum Permit Provisions for Closure; Permit
Renewal; Exceptions; Modication, Suspension, and Termina-
tion; and Penalties, in 16 Texas Administrative Code, Chapter
4, new Subchapter B to be entitled "Commercial Recycling."
The Commission adopts §§4.201, 4.203, 4.208, 4.213, 4.215,
4.223, 4.225, and 4.226 without changes, and adopts §§4.202,
4.204, 4.205, 4.206, 4.207, 4.209, 4.210, 4.211, 4.212, 4.214,
4.216, 4.217, 4.218, 4.219, 4.220, 4.221, 4.222, and 4.224
with changes to the proposed versions published in the June
2, 2006, issue of the Texas Register (31 TexReg 4543). The
Commission adopts the new rules in response to a petition
for rulemaking concerning commercial recycling facilities, and
based on its experience with permitting such facilities over the
past several years.
On November 14, 2005, the Commission received a petition for
rulemaking submitted by US Liquids of La., L.P. (petitioner), per-
taining to permit applications, general siting, construction, opera-
tion, and closure requirements for commercial oil and gas waste
recycling facilities. On January 10, 2006, the Commission di-
rected staff to initiate a limited rulemaking proceeding pursuant
to Texas Government Code, §2001.021, and 16 Texas Adminis-
trative Code §1.21 in response to the petition.
The petitioner recommended that the new language be added to
the Commission’s rules in Chapter 4, relating to Environmental
Protection.
It is the policy of the Commission to encourage such use or reuse
of oil and gas wastes for benecial purposes. As the agency
solely responsible for the prevention and abatement of surface
and subsurface water pollution attributable to oil and gas waste
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or other substances and materials generated by activities the
Commission regulates, it must ensure that the storage, han-
dling, treatment, and recycling of oil and gas wastes and recy-
clable product do not threaten or impair the environment or public
health and safety.
The petitioner included fairly detailed suggestions, generally
based on the Commission’s current application and permitting
practices for stationary commercial recycling facilities, at which
oil and gas waste is treated or processed to create a recyclable
product, such as road base. The Commission incorporates
into the new rules the Commission’s current application and
permitting practices for commercial oil and gas waste recycling
facilities, including general siting, construction, operation, and
closure requirements for such facilities.
To successfully recycle waste, there must be a market for the
recyclable product. In the absence of a legitimate market for the
recyclable product, there is an increased likelihood that the recy-
clable product will become valueless and will, therefore, not be
used. In this case, the recyclable product then would become a
waste that must be managed. Accordingly, the new rules require
permits for commercial recycling facilities to contain provisions
to ensure that the recyclable product has characteristics consis-
tent with legitimate commercial products or ingredients, to con-
trol how much of the recyclable product may accumulate through
the record keeping and reporting requirements, and to limit the
storage of recyclable product. These conditions are intended to
ensure that the recyclable product can be and is used and not
abandoned or disposed of, and that the feedstock oil and gas
waste, the partially treated waste, and the recyclable product
do not threaten or impair the environment or public health and
safety.
New §4.201, relating to Purpose, is adopted without change
and states that the purpose of new Subchapter B is to establish
minimum requirements for the recycling of oil and gas wastes
at a commercial recycling facility for the purpose of protecting
public health and safety and the environment within the scope
of the Commission’s statutory authority. The new subchapter
prohibits any person conducting activities under the subchapter
from causing or allowing pollution of surface or subsurface wa-
ters of the state.
New §4.201(c) states that the provisions of the new subchapter
do not supercede other Commission regulations relating to oil-
eld uids or oil and gas wastes.
The Commission adopts new §4.202, relating to Applicability and
Exclusions (changed from Applicability and Exceptions), to state
that new Subchapter B applies to mobile and stationary commer-
cial recycling facilities, but does not apply to recycling methods
authorized for certain wastes by other Commission rules, or to
recycling facilities regulated by entities other than the Commis-
sion, such as those regulated by the Texas Commission on En-
vironmental Quality.
The Commission adopts without change new §4.203, relating to
Responsibility for Management of Waste to be Recycled, which
states that a Commission permit is required to operate a com-
mercial recycling facility and that hauling of oil and gas waste
to a commercial recycling facility requires an oil and gas waste
hauler permit pursuant to §3.8(f) of this title, relating to Water
Protection. In addition, a person who plans to use the services
of a commercial recycling facility has a duty to determine that the
commercial recycling facility has all the necessary Commission
permits.
The Commission adopts with changes new §4.204, relating to
Denitions, which denes certain terms used in the subchapter.
This section also provides that, unless a word or term is dened
differently in this section, the denitions in §3.8 of this title, relat-
ing to Water Protection, §3.98 of this title, relating to Standards
for Management of Hazardous Oil and Gas Waste, and §4.603
of this chapter, relating to Oil and Gas NORM, apply in Subchap-
ter B.
The Commission denes "100-year ood plain" to mean an area
that is inundated by a 100-year ood, which is a ood that has a
one percent or greater chance of occurring in any given year.
The Commission denes "adjoining" to identify tracts for which
the surface owners are entitled to notice of a permit application
under this subchapter.
The Commission denes "commercial recycling facility" to mean
a mobile or stationary facility whose owner or operator receives
compensation from others for the storage, handling, treatment,
and recycling of oil and gas wastes and the primary business
purpose of which is to provide these services for compensation,
whether from the generator of the waste, another receiver, or the
purchaser of the recyclable product produced at the recycling
facility.
The Commission denes "Commission" to mean the Railroad
Commission of Texas.
The Commission denes "Director" as the director of the Com-
mission’s Oil and Gas Division or the director’s delegate.
The Commission denes two analytical methods proposed for
use by a commercial recycling facility. These methods are
"EPA Method 1312, Synthetic Precipitation Leaching Procedure
(SPLP)" and the "Louisiana Department of Natural Resources
Leachate Test Method," which are used to evaluate leaching of
constituents to subsurface water.
The Commission denes "legitimate commercial use" to mean
use or reuse of a recyclable product as dened in a permit is-
sued pursuant to this subchapter as an effective substitute for a
commercial product or as an ingredient to make a commercial
product; or as a replacement for a product or material that oth-
erwise would have been purchased; and in a manner that does
not constitute disposal.
The Commission denes "mobile commercial recycling" to
mean commercial recycling that is restricted in the amount of
time and/or volume of waste that may be processed at any one
location and that is performed using equipment that moves from
location to location.
The adopted denition of "mobile commercial recycling" differs
from the proposed denition. The adopted denition adds ele-
ments to emphasize that mobile commercial recycling will oc-
cur in conjunction with exploration and production activities on a
lease or well site on such a relatively small scale that the recy-
cling operation in the eld will be more a part of the exploration
and production activities than a separate stand alone activity.
The Commission does not intend for mobile commercial recy-
cling in the oil eld to add materially to the typical footprint of
exploration and production activities. The Commission has per-
mitted three mobile commercial recycling operations, two for the
treatment and reuse of drilling mud and cuttings, and one for
the treatment (in skid-mounted distillation units) and reuse of hy-
draulic fracturing ow-back water.
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The permits for the mobile commercial recycling of drilling mud
and cuttings include limits such as the amount of time the waste
can be stored at the drill site, the number of wells from which
mud and cuttings may be accepted for treatment and reuse, and
identies the specic area at the well site for recycling. In ad-
dition, the permits require permittee to reuse (put to "legitimate
commercial use" under the adopted rules) all processed material
("recyclable product" under the adopted rules) or, if not reused,
to dispose of it in compliance with Commission rules.
The permit for the mobile commercial recycling of hydraulic frac-
turing ow-back water limits the time the skid-mounted distillation
units may be on one site to ten months, provides that permittee
must place and keep the on-site skid-mounted distillation unit on
an oil and gas lease owned by the operator who generates the
fracture owback water to be treated, and the permittee/unit may
only treat fracture owback water generated by the operator of
the lease where the unit is placed. The permit limits the amount
of waste solids and concentrated brine that may be accumulated
at the site at any one time.
The Commission will require an operator applying for a recycling
operation that does not meet the criteria for mobile recycling un-
der the rules to apply for a stationary commercial recycling facility
permit.
The Commission denes "oil and gas waste" consistent with the
denition of oil and gas waste in Texas Natural Resources Code,
§91.1011.
The Commission denes "partially treated waste" with changes
from the proposed rule, to clarify and correct grammar. As
adopted, "partially treated waste" means oil and gas waste that
has been treated or processed with the intent of being recycled,
but which has not been determined to meet the environmental
and engineering standards for a recyclable product established
by the Commission in this subchapter or in a permit issued
pursuant to this subchapter.
The Commission denes "recyclable product" to mean a
reusable material that has been created from the treatment
and/or processing of oil and gas waste as authorized by a
Commission permit and that meets the environmental and en-
gineering standards established by the permit for the intended
use as a legitimate commercial product. A recyclable product
is not a waste, but may become a waste if it is abandoned or
disposed of rather than recycled as authorized by the permit.
The Commission denes "recycle" to mean to store, handle,
and/or treat oil and gas wastes for use or reuse as, or for pro-
cessing into, a product for which there is a legitimate commercial
use.
The Commission denes "stationary commercial recycling facil-
ity" as a commercial recycling facility in an immobile, xed loca-
tion.
The Commission declined the petitioner’s recommendation that
the Commission dene the term "treat" in the rule in such a way
as to require that organic liquids be separated out to an undiluted
maximum concentration limit of ve (5) percent total petroleum
hydrocarbons (TPH) in order for oil and gas waste to be recycled
as road base. The adopted new rules do not include this recom-
mendation because market forces will ensure that marketable
crude oil will be removed from any waste that would be taken to
a recycling facility. Furthermore, the hydrocarbon content of the
oil and gas waste to be taken to these facilities is oftentimes the
characteristic that makes the waste suitable for the intended use,
particularly for the use of the recyclable product as road base.
The petitioner further suggested that the Commission dene
total petroleum hydrocarbons, or TPH, to include hydrocarbon
chains up through C40. The proposed amendments did not
include such a denition because the analytical method used to
determine TPH content denes total petroleum hydrocarbons.
The Commission will require that a permittee use the Louisiana
Department of Natural Resources leachate test to determine
whether or not a treated and/or processed material meets the
TPH criteria as a recyclable product for uses such as road base.
This test method and TPH limit is specic to treated and/or
processed materials destined for recycling as road base.
The application requirements generally parallel the Commis-
sion’s current permit application practices for commercial
recycling facilities. The Commission adopts both §4.205 and
§4.206 with changes, most signicantly that the rules specically
identify the application requirements for mobile and stationary
facilities, because several commenters suggested clarifying the
provisions that apply to each type of facility. Throughout the
adopted rules, the Commission identies provisions that apply
to stationary facilities, to mobile facilities, or to both. A rule that
does not state that it applies to a particular type of facility applies
to both mobile and stationary facilities.
The Commission adopts with change new §4.205, relating to
General Permit Application Requirements for Commercial Recy-
cling Facilities, which will require that an applicant for a mobile or
stationary commercial recycling facility permit le the application
with the Commission’s headquarters ofce in Austin and send a
copy to the Commission district ofce for the county in which the
facility is to be located; that the application contain the operator
name organizational report number, physical, mailing, and facil-
ity addresses (if the facility is a stationary commercial recycling
facility), telephone and fax numbers, and the name of a contact
person; and that the application contain an original signature in
ink, the date of signing, and a certication, which is set forth in
the rule text. This rule also requires that an application must be
complete before it may be administratively processed or referred
for hearing.
The Commission adopts with change new §4.206, relating to
Minimum Engineering and Geologic Information, which incor-
porates the current Commission practice of requesting any
engineering, geological, or other information which the director
deems necessary to show that issuance of a permit for a mobile
or stationary commercial recycling facility will not result in waste
of oil, gas, or geothermal resources, the pollution of surface or
subsurface water, or a threat to the public health and safety. The
new section will require that all engineering and geologic work
prepared by the applicant be sealed by a registered engineer or
geologist, respectively, as required by the Texas Occupations
Code, Chapters 1001 and 1002.
The Commission adopts with change new §4.207, relating to
Minimum Siting Information, which outlines the minimum siting
information required to be submitted with an application for a
stationary commercial recycling facility permit. This information
includes a description of the proposed facility site and the sur-
rounding area; the name and physical address, and phone and
fax numbers of the owner or owners of the tract on which the pro-
posed facility is to be located; the depth to the shallowest fresh
water and direction of groundwater ow; the average annual pre-
cipitation and evaporation at the proposed site; information con-
cerning the soil and subsoil; a copy of a county highway map
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showing the proposed facility location; and a topographic map
showing the outline of the proposed facility, any pipelines that
underlay the facility, and the location of the 100-year ood plain
in the area. The Commission did not include mobile commercial
recycling facilities in this section because the mobile recycling
operator generally will perform the recycling on a producer’s oil
and gas lease and therefore will not have as much exibility as a
stationary operator to select ideal siting conditions. However, the
Commission intends to continue to incorporate into the permits
for mobile commercial recycling facilities conditions that address
general siting concerns.
The Commission adopts without change new §4.208, relating
to Minimum Real Property Information, will require in any per-
mit application for a stationary commercial recycling facility a
plat showing the section and survey name and abstract num-
ber; the site coordinates; a clear outline of the boundaries of
the proposed facility; all tracts, and the names of the owners of
those tracts, that adjoin the tract upon which the facility is pro-
posed to be located; and the distance from the proposed facility’s
outermost perimeter boundary to any water wells, residences,
schools, churches, or hospitals within 500 feet of the proposed
site.
The Commission adopts with change new §4.209, relating to
Minimum Design and Construction Information, outlines the min-
imum construction information required to be submitted with an
application for a mobile or stationary commercial recycling facil-
ity permit, including the location and information on the design
and size of all receiving, processing, and storage areas and all
equipment, tanks, silos, monitor wells (for stationary commercial
recycling facilities), dikes, and access roads. Also to be required
is a description of the types and thickness of liners for all tanks,
silos, and storage areas; a map view of the storage areas, a
plan for installation of the monitor wells, and a plan to control
and manage storm water runoff and to retain wastes during wet
weather.
The Commission adopts with change new §4.210, relating to
Minimum Operating Information, outlines the operating informa-
tion required to be submitted with an application for a mobile or
stationary commercial recycling facility permit. This information
includes estimated volume of waste, partially treated waste, and
recyclable product to be stored at the facility; a detailed waste
acceptance plan, including testing of the waste to ensure accep-
tance of only authorized oil and gas waste; record keeping; a
general description of the recycling process and all equipment
and chemicals to be used in the process; a description of any
testing to be performed to demonstrate that the proposed pro-
cessing will result in a recyclable product that meets engineer-
ing and environmental standards for the proposed use; and an
estimate of the duration of the operation of the proposed facil-
ity. The provision regarding testing is new in the adopted rule,
and was added to advise permit applicants and the public that
the Commission will expect an applicant to identify the particu-
lar engineering and environmental test(s) he or she will use to
demonstrate that "partially treated waste" meets the permitted
standards for "recyclable product."
The Commission adopts with change new §4.211, relating to
Minimum Monitoring Information, outlines the minimum monitor-
ing information the applicant is required to submit to the Com-
mission, including a plan for sampling the partially treated waste
to ensure compliance with permit conditions; a plan for sampling
any monitoring wells at a stationary commercial recycling facility;
and a plan and schedule for conducting periodic inspections.
The Commission adopts with change new §4.212, relating to
Minimum Closure Information, which outlines the minimum clo-
sure information the applicant for a mobile or stationary com-
mercial recycling facility is required to submit to the Commission,
including how the applicant proposes to remove waste, partially
treated waste, and/or recyclable product; close all storage areas;
and remove dikes and, for a stationary commercial recycling fa-
cility, sample and analyze soil and groundwater; plug monitor
wells; and contour and reseed disturbed areas.
The Commission adopts without change new §4.213, relating to
Notice, to incorporate the Commission’s current requirements for
providing published and personal notice of an application for a
stationary commercial recycling facility. An applicant is required
to provide published notice of an application for a commercial re-
cycling facility in a newspaper of general circulation in the county
in which the proposed facility will be located at least once a week
for two consecutive weeks. An applicant also is required to give
personal notice to the surface owner of the tract upon which the
facility will be located; surface owners of tracts within a minimum
of one-half mile of the outermost boundary of the proposed fa-
cility; the city clerk, if the tract is within the corporate limits of an
incorporated city, town, or village; and any other person or class
of persons that the director determines should receive notice of
a particular application. The new section outlines the contents
of the published and personal notice; instructs the applicant on
delivery of the personal notice; and requires submission to the
Commission of proof that the applicant has given the required
notice.
The Commission adopts with a minor clarifying change new
§4.214, relating to Administrative Decision on Permit applica-
tion, which incorporates the Commission’s current practice and
requirements relating to administrative approval or denial of a
permit application for a commercial recycling facility.
The Commission adopts without change new §4.215, relating
to Protests and Hearings, which incorporates the Commission’s
current requirements concerning ling and receipt of protests,
and notice and holding of hearings on a permit application for a
commercial recycling facility.
The Commission adopts with change new §4.216, relating to
Standards for Permit Issuance, which incorporates the Commis-
sion’s current standards for determining whether to issue a per-
mit for a mobile or stationary commercial recycling facility. The
Commission may issue such a permit only if the activity will not
result in waste of oil, gas, or geothermal resources, the pollution
of surface or subsurface waters, or a threat to public health and
safety, and if the recyclable product is capable of performing in
its intended use.
The Commission adopts with change new §4.217, relating to
General Permit Provisions, to incorporate the Commission’s cur-
rent practice of issuing a permit for a mobile or stationary com-
mercial recycling facility for a term of no more than ve years;
limiting the waste to be received, stored, handled, treated or re-
cycled to waste that is under the jurisdiction of the Commission,
that is not a hazardous waste as dened by the Environmental
Protection Agency and that is not oil and gas naturally occurring
radioactive material (NORM) waste; requiring that a stationary
commercial recycling facility comply with the nancial security
requirements of Texas Natural Resources Code, §91.109, relat-
ing to Financial Security for Persons Involved in Activities Other
than Operation of Wells, as implemented by §3.78 of this title, re-
lating to Fees and Financial Security Requirements; and, in new
subsection (d), requiring that a permit for a mobile commercial
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recycling facility include a condition requiring that the permittee
notify the surface owner of the tract upon which recycling will
take place and the appropriate Commission district ofce before
recycling operations commence on each tract.
The Commission adopts with changes new §4.218, relating to
Minimum Permit Provisions for Siting, which incorporates the
Commission’s standards for siting of a commercial facility. The
adopted new section is different from the proposed version pri-
marily because instead of establishing a 500 foot setback re-
quirement, the rule establishes factors that will be considered in
determining potential restrictions on the location of a commercial
recycling facility from any area where there is an unreasonable
risk of pollution or where there is a threat to pubic health or safety.
Factors that the Commission will consider in determining poten-
tial risk include the volume and type and characteristics of the oil
and gas waste, partially treated waste and recyclable product,
the depth to and quality of the shallowest groundwater, the dis-
tance to the nearest property line or public road, and proximity to
a water supply or domestic or irrigation water well, a coastal nat-
ural resource area as dened in §3.8 of this title, relating to Water
Protection, and a sensitive area, as dened by §3.91 of this title,
relating to Cleanup of Soil Contaminated by a Crude Oil Spill. As
dened in §3.91, a sensitive area is dened by "the presence of
factors, whether one or more, that make an area vulnerable to
pollution from crude oil spills. Factors that are characteristic of
sensitive areas include the presence of shallow groundwater or
pathways for communication with deeper groundwater; proximity
to surface water, including lakes, rivers, streams, dry or owing
creeks, irrigation canals, stock tanks, and wetlands; proximity to
natural wildlife refuges or parks; or proximity to commercial or
residential areas." Because it is probable that location of a com-
mercial recycling facility in a sensitive area would present an
unreasonable risk to the environment and/or public health and
safety, the Commission is not likely to issue a permit for such a
facility. The Commission further prohibits location of a stationary
commercial recycling facility within a 100-year ood plain. The
Commission further includes language to clarify that the siting
requirements for distance offsets for a stationary commercial fa-
cility refer to conditions at the time the facility is constructed.
The petitioner recommended that the Commission include in the
rule a specic prohibition against siting a commercial recycling
facility within 500 feet of a water supply or domestic water well or
within 1,000 feet of a church, school or hospital. With respect to
distances between a commercial recycling facility and a church,
school, or hospital, the Commission currently requires in any ap-
plication for a commercial recycling facility, and proposes to in-
corporate such requirement into new Subchapter B, information
concerning the location of churches, schools and hospitals within
500 feet of the proposed commercial recycling facility, but does
not currently impose a specic restriction on the distance. The
Commission agrees that there is value in knowing about the dis-
tance of commercial facilities from such structures and/or wells;
however, the Commission nds that including a specic distance
restriction in this rulemaking is not necessary because the Com-
mission will receive sufcient information in each application to
make an informed determination of the potential for unreason-
able risk to human health and safety and the environment on a
case-by-case basis.
The Commission adopts with change new §4.219, relating to
Minimum Permit Provisions for Design and Construction, to in-
corporate the Commission’s current performance standard for
the design and construction of a commercial recycling facility. A
commercial recycling facility must be designed and constructed
such that contact of oil and gas wastes, partially treated waste,
and recyclable product with the ground surface, surface water,
and subsurface water is minimized. Any permit for a commer-
cial recycling facility will include conditions necessary to ensure
that this performance standard is met, including installation of
monitor wells at stationary commercial recycling facilities, and
any necessary provisions to guard against pollution from spills,
leachate, and/or discharges from the facility. The petitioner rec-
ommended that the Commission require that incoming waste be
stored in above-ground tanks, and that other storage at such fa-
cilities be in lined or concrete cells. The Commission declined
to add such a restrictive requirement, preferring to determine on
a case-by-case basis requirements for ensuring that the perfor-
mance standard is met.
The Commission adopts with change new §4.220, Minimum Per-
mit Provisions for Operations, to incorporate the Commission’s
current practices relating to the operation of commercial recy-
cling facilities. A permit for a mobile or stationary commercial
recycling facility will include requirements that the Commission
determines are reasonably necessary to ensure that only au-
thorized wastes and other materials are received at the facility
and to ensure that the processing operation and the resulting re-
cyclable product meet the environmental and engineering stan-
dards established in the permit. The Commission also adopts a
provision that the permittee may have to perform a trial run prior
to full operation of the facility to ensure that the equipment and
methods used by the permittee will result in a recyclable prod-
uct that meets the engineering and environmental standards es-
tablished in the permit by the Commission, consistent with the
Commission’s current practice. In addition, the Commission will
include in any permit issued under this section any conditions, in-
cluding volume restrictions, it determines to be reasonably nec-
essary to ensure that speculative accumulation of oil and gas
waste, partially treated waste, and recyclable product does not
occur.
The petitioner recommended that the Commission place specic
limitations on the volumes of oil and gas wastes based on the
volume of recyclable product actually used. The Commission
declined to include in the rule a specic volume restriction, but
intends to continue its current practice of including in the permits
for commercial recycling facilities volume limits that are deter-
mined on a case-by-case basis.
The petitioner also recommended that the Commission place
limits on the amount of recyclable product that could be used
on the property of the owner of the surface estate of the tract
on which the commercial recycling facility is located. The Com-
mission declined to include such a restriction because the Com-
mission anticipates that adherence to the provisions of permits
issued pursuant to this subchapter will result in the production
of recyclable products that perform as intended and do not pose
an unreasonable risk to public health, safety or the environment.
In addition, the denition of recycling will require the "legitimate
commercial use" of the recyclable product. Use of the recy-
clable product in a manner that is not "legitimate commercial use"
would be disposal, which is not authorized by the recycling per-
mit. Such disposal without a permit would subject the permittee
of the recycling facility to Commission enforcement, which could
include permit revocation or suspension, as well as penalties.
The Commission adopts with change new §4.221, relating to
Minimum Permit Provisions for Monitoring, which incorporates
the Commission’s current requirements for ensuring that the re-
cyclable product meets the standards established by the Com-
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mission and included in the rule and permit, by requiring periodic
sampling and analysis of "batches" of partially treated waste by
a third party laboratory. The Commission also incorporates into
this new section a statement that the Commission will establish
standards for recyclable product based on the type of waste re-
ceived at a particular commercial recycling facility and the in-
tended use of the recyclable product from that facility. In addition,
the Commission incorporates into new subsection §4.221(b) its
current the standards for recyclable product intended to be used
as road base, as requested by the petitioner.
The Commission adopts with change new §4.222, relating to
Minimum Permit Provisions for Closure, to incorporate the Com-
mission’s current requirements for closure of a commercial recy-
cling facility.
The Commission adopts without change new §4.223, relating
to Permit Renewal, which sets forth the Commission’s current
practices relating to renewal of a mobile or stationary commer-
cial recycling facility permit. All applications to renew a commer-
cial recycling facility permit issued pursuant to either §3.8 of this
title (relating to Water Protection) or this new subchapter, must
be submitted to the Commission in writing at least 60 days be-
fore the permit is scheduled to expire and the renewal application
must comply with the requirements of §4.205 of this title, relat-
ing to General Permit Application Requirements for Commercial
Recycling Facilities, and the notice requirements in new §4.213,
relating to Notice. The applicant for permit renewal may be re-
quired to comply with the other application requirements in the
subchapter, if the permittee has made, or plans to make, any
changes that would impact the information currently on le with
the Commission regarding the construction, operation, monitor-
ing, and/or closure of the facility. In addition, the Commission
will include in any renewal permit for a commercial recycling fa-
cility any conditions necessary to comply with the requirements
in effect at the time of renewal, consistent with the Commission’s
current practice. For example, any permit issued to renew an
earlier permit that does not currently require monitor wells would
include such a requirement.
The Commission adopts with change new §4.224, relating to Ex-
ceptions, to allow an applicant or permittee to request an excep-
tion to provisions of the new subchapter. Such request must
be in writing, must be submitted to the Commission, and must
demonstrate that the requested exception is at least equivalent
in the protection of public health and safety and the environment
as the provisions of this subchapter to which the applicant or
permittee is seeking an exception. The Commission will review
each written request on a case-by-case basis. The change from
the proposed version is a grammatical correction in the rst sen-
tence.
The Commission adopts without changes new §4.225, relating to
Modication, Suspension, and Termination, consistent with cur-
rent practices and existing §3.8, relating to Water Protection.
The Commission adopts without changes new §4.226, relating
to Penalties, to advise persons that violations of this subchapter
may subject the person to penalties and remedies specied in
the Texas Natural Resources Code.
The petitioner recommended that the Commission include per-
mit revocation procedures for chronic violators. The Commis-
sion declined to include specic language that would apply ex-
clusively to owners and operators of commercial recycling facili-
ties that are chronic violators because the Commission’s current
enforcement procedures pertain to all violators, including chronic
violators and violators of all Commission regulations.
The petitioner also recommended that the Commission include
in the rules a statement that generators of oil and gas wastes that
are recycled in accordance with these rules are released from li-
ability from prosecution by the Commission. The Commission
declined to add language specic to oil and gas waste that is
recycled at a commercial recycling facility. Other Commission
rules and permits authorize recycling. For example, §3.8 autho-
rizes the use of used drilling uid from one well to "spud" another
well. The Commission historically holds liable for remediation
any entity determined to be responsible for any contamination
based on evidence as a result of any type of waste management,
including improper "recycling," that results in contamination. If a
generator of an oil and gas waste takes that waste to a commer-
cial recycling facility and knows or should have known that the
oil and gas waste would be improperly treated/processed and/or
disposed of, rather than recycled, then the Commission reserves
the option of enforcing against all parties if the result were pol-
lution. In addition, the process established by this subchapter
is intended to result in oil and gas waste becoming a legitimate
commercial product. So long as generators, haulers, and re-
cyclers adhere to the provisions of this subchapter, generators
should be condent that potential liability for waste taken to a
Commission recycling facility is, in fact, signicantly minimized.
A "recyclable product" put to legitimate commercial use is not
a waste. The Commission specically requested comments on
release of liability issues, including citation to legal authority.
The Commission received comments from one group or asso-
ciation (Texas Oil and Gas Association (TxOGA)), ve compa-
nies (Boundary Ventures, Inc., Newpark Resources, Inc., North
American Environmental Services, Inc., Osage Environmental,
Inc., and U.S. Liquids of Louisiana), and two individuals (Mr.
Blake Scott and Mr. Norvell Wisdom).
TxOGA supports the Commission’s proposal. Boundary Ven-
tures applauds the Commission on its continued efforts to benet
Texas and all Texans. U.S. Liquids of Louisiana very much ap-
preciates the efforts by the Commissioners and the staff in draft-
ing this rulemaking, which, for the most part, goes a long way
toward our intent to make requirements consistent for all those
desiring to recycle oil and gas wastes into a usable product and
toward protecting the environment. The Commission appreci-
ates these comments.
Two commenters stated that the proposed rules are not suf-
ciently specic or comprehensive. The Commission disagrees
with this comment. As proposed and adopted, the rules strike a
balance between sufcient specicity to advise the public what
the Commission expects of a commercial recycling operator and
enough exibility to account for individual circumstances, includ-
ing, but not limited to, assuring that the regulations apply to as
many different types of oil and gas waste commercial recycling
operations and products as reasonably possible.
One commenter stated that the organization of the proposed
rules is not user-friendly because the rules include provisions
concerning the same subject matter in different sections. In addi-
tion, this commenter recommended that the Commission include
a section entitled "General Requirements for Generators of E
& P Waste," and include reporting requirements and due dates
for reports. The Commission disagrees with these comments.
Although there are numerous potential ways to reasonably or-
ganize the rules, the Commission nds that the organization of
the rules according to the chronology of the permitting process
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(application, notice, protest and hearing, permit issuance, oper-
ations, renewal, and closure) is logical. The Commission dis-
agrees that these rules should include a section for generators
because the rules apply to recycling facility operators, not gen-
erators. The Commission also nds, based on experience, that
specic reporting and due date requirements are best addressed
in individual permits.
One commenter suggested that the proposed subchapter poses
an adverse economic impact on commercial recycling facilities
because its focus is limited to recycling rather than all facilities
engaged in oil and gas waste management and because it sets
higher standards and impose more costs on commercial recy-
cling facilities and would result in an unfair competitive advan-
tage for traditional oil and gas waste disposal operations. The
Commission disagrees with these comments. Even though the
petition for rulemaking and the actual rulemaking were limited
to recycling, in most cases, the environmental and health pro-
tection standards included in this subchapter are the same or
very similar to the standards imposed on commercial oil and gas
waste disposal facilities governed by §3.8 of this title, relating to
Water Protection (also called "Statewide Rule 8").
One commenter expressed concern with the broad wording of
§4.201(c), related to Purpose, and suggested that the Commis-
sion add a clause at the end of the proposed section stating: "ex-
cept when material that was once oil and gas waste no longer
is such waste as a result of processing in accordance with a
permit issued under this subchapter or when a provision of this
subchapter is necessarily inconsistent with a provision of a pre-
viously issued regulation." The Commission proposed §4.201(c)
to read as follows: "The provisions of this subchapter do not su-
persede other Commission regulations relating to oil eld uids
or oil and gas waste." The Commission nds that the proposed
wording is clear and makes no change in response to this com-
ment.
Two commenters recommended that the denitions for the terms
"commercial recycling facility," "recyclable product," and "recy-
cle" not include storage and handling, because federal law has
distinct denitions for storage, handling, and treatment, and ma-
terials have been recycled only if, through treatment, they are
physically, chemically, or biologically distinct from the original
material. The Commission agrees that federal law may have
distinct denitions for "storage," "handling," and "treating," but
does not agree that the proposed rules need to conform deni-
tion by denition to federal programs. The Commission, which is
solely responsible for the prevention and abatement of surface
and subsurface water pollution attributable to activities the under
the Commission’s jurisdiction, proposed and adopts these rules
under state law. The language of the rules is consistent with the
Commission’s state statutory authority, and consistent with the
ordinary meanings of the words "storage," "handling," and "treat-
ing." In addition, recyclable products must meet engineering and
environmental standards for legitimate commercial use.
One commenter stated that, in the denition of "commercial recy-
cling facility," it appears debatable whether the second instance
of the word "whose" has for its antecedent "facility" or "owner
or operator." If the latter meaning is taken, there appears to
be a "loophole" that is probably not intended, specically that
a very large owner could construct or buy a facility that would
not be included in this denition because the "storage, handling,
treatment, and recycling of oil and gas wastes" would not be
the owner or operator’s "primary business purpose." This com-
menter recommended deleting the words "and whose primary
business purpose is" and substituting, "the primary business pur-
pose of said facility being." The Commission agrees that the pro-
posed language could have been interpreted in a manner other
than that intended and has made changes to clarify the intent, al-
though the changes are not those suggested by the commenter.
Two commenters recommended that the Commission add a def-
inition for "abandoned." The Commission declines to make the
recommended change, nding that the ordinary meaning of the
word "abandoned" is generally understood.
Two commenters requested that the Commission clarify the def-
inition of "EPA Method 1312, Synthetic Precipitation Leaching
Procedure (SPLP)" to indicate that this method applies to both
metals and benzene, and dene and use in the rules "TXDOT
Special Specication 3157." The Commission agrees in part with
these comments. The Commission has revised the denition
of "EPA Method 1312, Synthetic Precipitation Leaching Proce-
dure (SPLP)" to include a reference to benzene. The Commis-
sion declines to add a denition for "TXDOT Special Specica-
tion 3157" and use that term in the rules, but has revised the
language concerning testing of partially treated waste for com-
pressive strength to allow the use of any appropriate approved
Texas Department of Transportation method to determine com-
pressive strength. The Commission decided not to include spe-
cic test methods for compressive strength in the rules because
the Texas Department of Transportation, which establishes com-
pressive strength testing for road base materials, has a history
of changing the tests it will accept, and may allow different tests
for different uses. For example, one test may apply to a county
road, and another may apply to a state highway. However, the
Commission revised §4.210, relating to Minimum Operating In-
formation, to add a requirement that an applicant for a mobile
or stationary commercial recycling facility provide a description
of any testing to be performed to demonstrate that the proposed
processing will result in a recyclable product that meets the en-
gineering and environmental standards for the proposed use.
These commenters also recommended that the Commission re-
vise the denition of "100-year ood plain" to include reference to
the Federal Emergency Management Agency (and its Flood In-
surance Rate Maps), or the National Flood Insurance Program.
The Commission disagrees with this comment. The Commis-
sion’s experience is that the Federal Emergency Management
Agency (FEMA) has not mapped all the 100-year ood plains.
One commenter advised that, in the denition of "legitimate com-
mercial use," it appears that the word "an" has been inadver-
tently omitted between "as" and "effective" at the beginning of
this section. The Commission agrees and has made the sug-
gested change.
This commenter also suggested that the phrase "and/or struc-
ture" be inserted after both instances of the word "product" in
order to make it clear that macro-scale structures can be appro-
priate uses for a recyclable product. This commenter also sug-
gested that in §4.204(7)(B), the words "product or material" be
changed to "product, material, and/or structure," again to make
clear that macro-scale structures can be appropriate uses as re-
cyclable product. The Commission does not agree that the sug-
gested change is necessary because the applicability of the rule
is sufciently broad to cover many potential uses for recyclable
products.
This commenter further suggested that the word "commercial"
be inserted before the second instance of the word "product,"
inasmuch as this is presumably the intended meaning and it
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is grammatically debatable whether this word inherently "dis-
tributes" its meaning to the second instance of "product." The
Commission agrees with this comment and has made the sug-
gested changes.
This commenter suggested that the phrase "and/or" be added
at the end of the proposed language, because the conjunction
"and" from the end of §4.204(7)(B) would normally be consider
grammatically to distribute itself to the end of subparagraph (A),
resulting in a presumably unintended requirement for use both as
an effective substitute and as a replacement, to whatever extent
these two meanings are considered different. The Commission
partially agrees with these comments. The Commission agrees
that the denition needs clarication and has added "or" after
subparagraph (A).
With respect to the denition of "legitimate commercial use," one
commenter recommended deletion of the phrase "ingredient to
make a product" in the denition to eliminate a potential loop-
hole in the recycling regulations that could be taken advantage
of by persons that want their material to be classied as a recy-
clable product and not as an oil and gas waste. The Commission
declines to make the suggested change as it is possible that a
recyclable product made using oil and gas wastes could be used
as an ingredient to make a commercial product and the Commis-
sion desires to make the applicability of rule sufciently broad to
encourage legitimate recycling.
TxOGA commented that the denition of "oil and gas wastes" in
this rule includes the term "pressure maintenance plants, or re-
pressurizing plants," which comes from the Natural Resources
Code, but which is dened only in 16 TAC §3.98, relating to Haz-
ardous Oil and Gas Waste. The term is used in the denition of
activities for which hazardous wastes from oil and gas opera-
tions are under Texas Commission on Environmental Quality’s
jurisdiction. For clarity in Chapter 4, TxOGA recommended that
the denition of "pressure maintenance plant or repressurizing
plant" from §3.98(b)(48) be included in §4.204. In response to
this comment, and for the sake of consistency, the Commission
has included a reference to §3.98, relating to Standards for Man-
agement of Hazardous Oil and Gas Wastes, in the clarifying lan-
guage to §4.204, so that the term "pressure maintenance plant
or repressurizing plant" is dened as it is in §3.98. In addition,
the Commission has added a reference to §4.603 of Subchapter
F of this chapter, relating to Oil and Gas NORM.
One commenter suggested that in the denition of "recyclable
product," the word "consistently" at the end of third line be
changed to "actually." This commenter also suggested that the
Commission add a clause at the end of the rst sentence, to
read as follows: "or is the subject of a bona de order from
a customer of the operator of the recycling facility," so that
normal accumulations before shipment to a site of use or reuse
are allowable, any risk that might be feared to arise from this
practice being effectively avoided by the subsequent sentence
of this subsection, which itself is suggested to be modied by
substituting the words "A recyclable product as dened in the
rst sentence of this section is not a waste, but any product as-
serted to be a recyclable product by reason of the rst sentence
of this subsection section is in fact" for the existing language.
The Commission partially agrees with the commenter. In order
to remove any confusion, the Commission has deleted the word
"consistently" in the rst sentence of the denition. The Commis-
sion declines to make the other suggested changes because the
Commission nds that the language is sufciently clear without
the changes.
One commenter recommended that the Commission include in
the rules a new denition for "recyclable product used as road
base." This commenter expressed a concern that the term "re-
cyclable product" will be diminished without reference to product
identication and testing and suggested the following language:
"Recyclable product used as road base--A material that is com-
posed of oil and gas waste and stabilization materials that: (A)
has been processed and tested in accordance with a permit is-
sued under this subchapter; and (B) that meets Texas Depart-
ment of Transportation standards for road base materials." The
Commission declines to add the suggested denition because
the Commission drafted the proposed rules to cover recycling
activities for road base as well as for other purposes, and be-
cause the concept of recyclable product used as road base is
adequately discussed in §4.221.
One commenter suggested that in §4.205(b), relating to General
Permit Application Requirements for Commercial Recycling Fa-
cilities, the Commission insert the phrase, "if the application is for
a stationary facility" between the words "facility address" and the
semicolon punctuation mark immediately following this words,
because a mobile facility will not usually have an address. The
Commission agrees and has revised this subsection, although
not exactly as suggested by the commenter.
One commenter stated that §4.206, relating to Minimum Engi-
neering and Geologic Information, and §4.207, relating to Min-
imum Siting Information, conict because §4.206 provides that
the director may require an applicant to provide engineering, ge-
ological or other information, and §4.207 provides that certain
specic siting information shall be provided.
The Commission disagrees with this comment. Section 4.207
applies to only stationary facilities so that the language can be
clear on what the Commission "shall" require. However, §4.206
applies to both mobile and stationary commercial recycling fa-
cilities, for which certain requirements may or may not be appli-
cable depending on the circumstances; the Commission adds
clarifying wording to §4.206 referring to a mobile or stationary
commercial recycling facility.
One commenter recommended that the Commission revise the
rules to require an applicant to perform soil borings to identify soil
types and to establish depth to shallowest fresh water and direc-
tion of groundwater ow. The Commission disagrees with this
comment because where reasonably possible, the rules should
leave to the operator the discretion as to how to fulll information
requirements. The rules should be exible enough to accom-
modate several potential methods of accomplishing established
performance goals.
In §4.207(b), one commenter suggested that the Commission
insert the phrase "for a stationary commercial recycling facility"
between the words "application" and "also," because the require-
ments listed in the remainder of this subsection appear to apply
only to stationary recycling, inasmuch as mobile recycling will
be performed at many different sites and the potential for en-
vironmental damage at any one of them does not seem to war-
rant the expense of conforming to the requirements for extensive
geological and geographical information reasonably required for
a stationary site. The Commission agrees and, based on this
comment, reviewed the entire proposed rule with a view toward
making clear which provisions would apply to stationary facilities,
which would apply to mobile facilities, and which would apply to
both. Mobile commercial recycling operations differ greatly from
stationary commercial recycling operations. A mobile commer-
cial recycling operation moves from lease to lease, processes a
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limited volume of waste from one generator and generally one
lease, for a limited period of time. A stationary commercial recy-
cling facility is permitted to accept large volumes of waste from a
wide variety of oil and gas leases and operators. The application
requirements and permitting standards for each type of recycling
operation reect these differences.
Mobile recycling operations generally will occur in conjunction
with well or lease operations on an oil or gas lease. The oil and
gas operator (generator) is the entity that has an agreement that
establishes his or her right to conduct business on the lease. Un-
like the operator of a stationary commercial recycling facility, a
mobile commercial recycler generally does not have the author-
ity to control access to the oil and gas operator’s lease.
The volumes of waste to be treated and recycled at a station-
ary commercial recycling facility will be much greater than the
volumes treated at individual sites by a mobile commercial recy-
cler. The relationship of the mobile commercial recycling facility
permittee to the oil and gas operator is akin to that of a third
party contractor, such as a well service contractor. The oil and
gas operator is responsible for waste management activity on
his/her lease.
Because the Commission intends to limit the volume of waste
that a mobile commercial recycling facility permittee may treat
and recycle at any individual site, and because the operator of
the lease is responsible for waste management activities--includ-
ing those performed by a third party contractor--on that lease,
nancial assurance over and above that of the lease operator
should not be necessary. The Commission generally holds the
lease operator responsible for any activity that occurs on the
lease, including management of oil and gas waste at the lease,
although it has the authority to hold both the generator and the
mobile recycler responsible for mismanagement of oil and gas
waste. Limitations on mobile commercial recycling that the Com-
mission will impose through the rules and permits also act to limit
the environmental and nancial risk of such operations.
Unlike a stationary commercial recycling facility, the nature of a
mobile commercial recycling operation is such that site-specic
information will not be as readily available when preparing a per-
mit application and during review of the application by the Com-
mission. Because mobile commercial recycling generally will be
performed on an oil and gas lease, the applicant has much less
exibility than does the applicant for a stationary commercial re-
cycling facility permit to select the most ideal site conditions. The
Commission, however, intends to continue to incorporate into the
permits for mobile commercial recycling facilities conditions that
address general siting concerns. Current Commission permits
for mobile recycling of drilling mud and cuttings provide that stor-
age cells at the drill sites and receiving sites may not be within a
100 year oodplain, in a streambed, or in a sensitive area. The
Commission will continue to include in mobile commercial recy-
cling facility permits conditions that will ensure that the permitted
activities will be protective of human health and the environment
and public safety.
The rules and the permit for a mobile commercial recycling oper-
ation will limit the volume of waste. Mobile recycling operations
will occur in conjunction with exploration and production opera-
tions at a well site or on a lease. The Commission has therefore
determined that, the potential for environmental damage at any
one site justies not imposing on mobile commercial recyclers
the requirements for extensive geological and geographical in-
formation required for a stationary facility. In addition, real prop-
erty information more appropriately applies to stationary com-
mercial recycling facilities because , the stationary recyclers own
the property or have an agreement to use the property. A mobile
commercial recycler may not know the location of the recycling
jobs during the application preparation and processing time pe-
riod, and is operating pursuant to the authority in the oil and gas
operator’s lease.
Based on these differences, the Commission reviewed the en-
tire proposed subchapter with a view toward making clear which
provisions would apply to mobile commercial recycling facilities,
those that apply to stationary commercial recycling facilities, and
those that apply to both types of commercial recycling facilities.
If a provision does not state whether it applies to mobile or sta-
tionary facilities, then it applies to both.
One commenter recommended that subsections §4.207(b)(4)
and (5) apply to mobile recycling facilities. Another commenter
recommended that the Commission clarify that §4.207 applies to
both mobile and stationary facilities. The Commission partially
agrees with the second comment. The Commission intended the
specic requirements with respect to siting information to apply
only to stationary commercial recycling facilities.
One commenter recommended that the Commission clarify that
§4.208, relating to Minimum Real Property Information, applies
to both mobile and stationary facilities. The Commission de-
clines to make the recommended change. The Commission in-
tends §4.208 to apply to only stationary commercial recycling
facilities. The real property information requested in this sec-
tion most appropriately applies to stationary commercial recy-
cling facilities, the operators of which have an agreement to use
the property. The mobile commercial recycling permittee will, by
denition, move from one lease to another and, most likely, will
not know at the time of preparation of the permit application on
which lease(s) the permittee will locate.
One commenter suggested that the phrase "for Stationary Com-
mercial Recycling" be added at the end of the title of §4.209, Min-
imum Design and Construction Information. Another commenter
recommended that paragraphs §4.209(b)(1), (2), (3), and (5) ap-
ply to mobile facilities as well since an entity operating a mobile
facility should provide this same type of design and construction
information as stationary facilities. The Commission agrees with
this comment and has claried requirements that apply to mobile
commercial recycling facilities, stationary commercial recycling
facilities, and both types of facilities.
Another commenter agreed that §4.210, relating to Minimum Op-
erating Information, should apply to both mobile and stationary
facilities. The Commission generally agrees with the commenter,
with the exception of the information required with respect to con-
trolling unauthorized access. The mobile commercial recycling
facility operator generally does not have the authority to control
access to another operator’s oil and gas lease. The Commis-
sion has claried this with wording added in the rst sentence of
§4.210, as well as in paragraph (3).
One commenter recommended that the Commission specify in
§4.210 the procedures it requires to control unauthorized access
to the facility and to control materials received at the facility. The
Commission disagrees with this comment. There are several
reasonable and effective mechanisms an operator may employ
to control access to a facility and assure that the facility receives
only the type of waste it is permitted to receive. Through these
rules, the Commission has set a performance standard and will
allow an operator the discretion to decide how it will meet the
standard, based on the peculiarities of the particular operation.
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One commenter expressed concern that, as proposed, para-
graphs (6) and (7) of §4.210 could be interpreted as requiring an
applicant to disclose a very detailed description of the recycling
process and all chemicals, additives, and inert material used in
that process. This commenter expressed concern that the cur-
rent language could force public disclosure of condential, trade
secret information, although the term "general description " in
paragraph (6) implies that the Commission recognizes this con-
cern. The commenter suggested that the Commission allow in-
formation submitted to satisfy proposed §4.210(6) and (7) to be
submitted under a "CONFIDENTIAL" stamp so as to help facil-
itate the applicant’s efforts to protect privileged commercial in-
formation or trade secrets in response to a competitor’s Public
Information Act Request.
The Commission did not intend that an applicant for a commer-
cial recycling facility permit be required to submit proprietary
information. Nevertheless, the Commission must have sufcient
information in any such application to be able to determine
whether or not the processing and use are recycling, and
whether or not the proposed facility would pose a threat to
human health or the environment. However, the Commission
can foresee cases in which applications include information the
applicant asserts is proprietary. The Public Information Act, in
Texas Government Code, §552.110, exempts trade secret and
protected commercial or nancial information from public dis-
closure; and in Texas Government Code, §552.305, establishes
a process governmental bodies are required to follow when
requested information involves a third party’s property interests.
The Commission already processes public information requests
in accordance with the requirements of the Public Information
Act to ensure that trade secret and protected commercial or
nancial information is properly identied and withheld from
public disclosure.
One commenter expressed concern that proposed rule §4.210
did not use language such as "physical or chemical change" to
describe what must happen for an oil and gas waste to become
a recyclable product. The Commission disagrees that this is the
only language capable of attaining the desired result, but has
added new paragraph (8) to §4.210 as adopted, to require an
applicant for a mobile or stationary recycling facility to describe
any testing to be performed to demonstrate that the proposed
processing will result in a recyclable product that meets the en-
gineering and environmental standards for the proposed use.
One commenter suggested that the phrase "for Stationary Com-
mercial Recycling" be added at the end of the title of §4.211,
Minimum Monitoring Information. Two other commenters rec-
ommended that §4.211(1), which relates to providing a sampling
plan for partially treated waste to ensure compliance with permit
conditions, should apply to mobile and stationary facilities.
The Commission has revised the language in §4.211 to clarify
that an applicant for either a mobile or stationary commercial re-
cycling facility must submit a sampling plan. However, the Com-
mission declines to revise the title of the rule in response to the
rst comment.
One commenter suggested that the phrase "for Stationary Com-
mercial Recycling" be added at the end of the title of §4.212, re-
lating to Minimum Closure Information. Two other commenters
recommended that the Commission clarify that §4.212 applies
to both mobile and stationary facilities. The Commission de-
clines to revise the title of the rule in response to the rst com-
ment and disagrees that the section in its entirety should apply to
both mobile and stationary commercial recycling facilities. The
requirement to include information relating to soil and ground-
water sampling and analysis, plugging of monitoring wells, and
reseeding disturbed areas is not warranted for a mobile com-
mercial recycling facility. However, the Commission has revised
the language to clarify which of the requirements in this section
apply to a permit application for a mobile commercial recycling
facility and which apply to an application for a stationary com-
mercial recycling facility.
Two commenters recommended that professional certication
be required for the preparation of all closure plans and closure
cost estimates to provide the Commission with certainty that
these documents will be prepared based on generally accept-
able practices. The Commission agrees with this comment; how-
ever, §4.206, relating to Minimum Engineering and Geologic In-
formation, already provides that engineering and geologic work
products prepared by the applicant shall be sealed required by
the Texas Occupation Code. In addition, §3.78, relating to Fees
and Financial Security Requirements, already requires that the
written estimate of the maximum cost to close the facility con-
sistent with the permit and the laws and rules of the state be
prepared by an engineer licensed by the State of Texas.
One commenter recommended that the Commission revise pro-
posed §4.212 to mention closure cost renewal, due dates for
closure cost renewals, and who would be required to prepare
them. The Commission disagrees that these provisions should
be added to the rules in Chapter 4, Subchapter B, because the
requirements are already addressed in §3.78, related to Fees
and Financial Security Requirements. Also, closure cost re-
newals depend on the type of closure cost protection led by
the operator.
One commenter suggested that the phrase "for Stationary Com-
mercial Recycling" be added at the end of the title of §4.213,
relating to Notice. The Commission agrees that §4.213 applies
only to stationary commercial recycling facilities but declines to
make the suggested change because the relevant provisions ap-
pear in the rule rather than the title.
One commenter recommended that the Commission clarify that
§4.213 applies to both mobile and stationary facilities. The Com-
mission disagrees with this comment because §4.213 incorpo-
rates the Commission’s current requirements for providing pub-
lished and personal notice of an application for a commercial
recycling facility. An applicant for a permit for a stationary com-
mercial recycling facility is required to publish notice of the ap-
plication in a newspaper of general circulation in the county in
which the proposed facility will be located at least once a week
for two consecutive weeks, and is required to give personal no-
tice to the surface owner of the tract upon which the facility will be
located; surface owners of tracts within a minimum of one-half
mile of the outermost boundary of the proposed facility; the city
clerk, if the tract is within the corporate limits of an incorporated
city, town, or village; and any other person or class of persons
that the director determines should receive notice of a particular
application. Such requirements are not reasonable for an ap-
plication for a mobile commercial recycling permit because the
mobile operation will occur in conjunction with a lessee or oper-
ator, generally on an oil or gas lease, with an established right to
conduct business on the property. Also, the limited volume and
time involved with a mobile operation are expected to reduce the
potential risk. However, the Commission has incorporated into
§4.217, relating to General Permit Provisions, its current require-
ment that a mobile commercial recycling facility permittee notify
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the surface owner of the tract upon which his operations will take
place.
Two commenters recommended that the Commission subject
mobile facilities to the same nancial security requirement as
required for stationary facilities, since mobile facilities have the
same potential for environmental harm. The Commission de-
clines to adopt this recommendation. The Commission has de-
termined that separate nancial assurance for a mobile commer-
cial recycling facility is unnecessary because the permitted activ-
ity takes place on the oil and gas operator’s lease and is limited
to that operator’s waste, and the Commission has the authority
to hold responsible both the recycling facility permit holder and
the operator of the lease. The operator of a mobile commercial
recycling facility typically is located on an oil and gas operator’s
lease, where the Commission generally holds the lease opera-
tor responsible for any activity that occurs on the lease, including
management of oil and gas waste at the lease.
One commenter suggested that the phrase "for Stationary Com-
mercial Recycling" be added at the end of the title of 4.218. An-
other commenter recommended that the Commission clarify that
§4.218 applies to both mobile and stationary facilities. The Com-
mission declines to revise the title as recommended because the
relevant provisions appear in the rules and because some of the
provisions in this section apply to mobile commercial recycling
facilities. The Commission disagrees that all provisions of this
section should apply to mobile as well as stationary commer-
cial recycling facilities. The Commission has, however, claried
which provisions do apply to the two type of commercial recy-
cling facilities.
Two commenters requested that the Commission clarify that pro-
posed §4.218(b) does not apply to commercial facilities permit-
ted prior to the effective date of the rules. One of these com-
menters also requested a specic exemption to clarify that this
provision will not place new limitations on facilities that renew
their permits after the effective date of these rules. The Commis-
sion declines to make changes in response to these comments,
which asked the Commission to assure the public that siting re-
strictions in the adopted rules will not apply to facilities permit-
ted and in operation before the adoption. Section 4.218(e), as
adopted, clearly states that "All siting requirements in this section
for a stationary commercial recycling facility refer to conditions
at the time the facility is constructed." Also, as indicated below,
the Commission has removed the prescriptive requirement that
facilities be located at least 500 feet from specied areas, and
instead will consider the proximity to such areas as factors in
determining whether the location of the facility poses an unac-
ceptable risk to public health and safety and the environment.
One commenter commented that proposed new §4.218(b)(1) -
(3), which would prohibit the location of a stationary commercial
recycling facility within 500 feet of the nearest water well, coastal
natural resource area, or sensitive area, is draconian. How-
ever, the preamble to the proposed rules states, "the Commis-
sion nds that including a specic distance restriction in this rule-
making is not necessary because the Commission will receive
enough information in each application to make an informed de-
termination of the potential for unreasonable risk to human health
and safety and the environment on a case-by-case basis" (em-
phasis added). Two commenters also stated that the language in
proposed new §4.218(b) conicts with the language in the pre-
amble to the proposed rules. Two of the commenters agreed
with the Commission’s comment in the preamble and requested
that §4.218(b) be revised accordingly to correct the conicting
language. The third commenter recommended that the Com-
mission merely revise the language of either the rule or the pre-
amble to be consistent.
The Commission generally agrees with these comments. The
language in the preamble was the correct language. The Com-
mission has made signicant changes to §4.218, relating to Min-
imum Permit Provisions for Siting. Instead of a prescriptive 500
foot distance requirement between the facility and a water sup-
ply, or domestic or irrigation water well, a coastal natural re-
source or a sensitive area, the adopted rule adds proximity to
these features as factors the Commission will consider in deter-
mining whether a facility poses an unacceptable threat to pub-
lic health and safety and the environment. These provisions,
along with an added catch-all which will allow the Commission
to consider other factors that may be relevant to a particular op-
eration, allow Commission staff to determine on a case-by-case
basis whether or not the risk to the environment or threat to pub-
lic health and safety is acceptable with respect to the location of
a commercial recycling facility, while giving notice to the public of
what the Commission will consider in making this determination.
One commenter opposed the proposed language in §4.218(b),
relating to siting of a commercial recycling facility, because the
proposed language removes any Commission discretion in de-
termining whether a recycling facility located within the prohibited
area would in fact operate in a manner that is protective of human
health and the environment and could have a dramatic impact on
oil and gas waste facilities located along the Texas coast. The
commenter recommended that the Commission revise §4.218(b)
so that oil and gas waste recycling facilities are subject to the
same siting requirements imposed upon other oil and gas waste
management facilities under §3.8 of this title, relating to Water
Protection. Further, the commenter recommended that the Com-
mission exempt from the siting prohibitions any on-site or nearby
wells used or owned by the recycling facility operator as part of
the operation.
The Commission agrees that it should have additional discretion
with respect to siting of recycling facilities; however, the Com-
mission does not agree that all commercial recycling facilities
should be subject to the same requirements and restrictions as
a commercial disposal facility. New §4.218(b) (subsection (c) in
the proposed rules) clearly states that the prohibition does not
apply to commercial recycling facilities that were permitted prior
to the effective date of these rules. Furthermore, the Commis-
sion has revised the siting criteria to allow the Commission more
discretion in determining siting requirements.
One recycler commented that the rulemaking petition that initi-
ated this process concerned processing oil and gas waste into a
road base product and indicated that siting restrictions and appli-
cable parameter limitations and testing protocols in the proposed
rules address the production of road base exclusively. This com-
menter recommended that the Commission revise the new rules
to distinguish between requirements applicable to recycling oil
and gas wastes into road base products and requirements ap-
plicable to recycling oil and gas wastes into other materials. The
Commission generally agrees with this comment. While the pri-
mary focus of the rulemaking petition was road base, the lan-
guage in the petition was broad enough to cover recycling for
other purposes. The Commission has drafted the rules to cover
a wide variety of commercial recycling facilities and practices,
while including some specics that apply to recyclable product
to be used as road base.
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Two commenters recommended that all commercial facilities be
required to provide an actual survey of the facility rather than a
scaled drawing, which would allow the Commission to verify that
modications have been made if berms are moved or other al-
terations are made to the design during the operational life of the
facility. The Commission disagrees with, and made no change
in response to, this comment. The Commission has determined
that a survey would not be substantially more benecial than a
properly executed scale drawing, particularly when the cost of a
survey is considered.
One commenter said that even with the limitations included in the
denition of "mobile recycling facilities," a mobile facility with mul-
tiple renewals could in effect become a stationary facility without
the controls required of stationary facilities, and asked the Com-
mission to limit the number of renewals for mobile recycling facil-
ities. The Commission declines to make this suggested change,
but has changed the denition of "mobile commercial recycling"
to clarify that the Commission does not intend to allow a mobile
facility with multiple renewals in effect to become a stationary fa-
cility.
One commenter recommended that the Commission clarify
which requirements apply to mobile facilities only, which apply
to stationary facilities only, and which apply to both types of facil-
ities. Another commenter expressed concern that the proposed
rules treat mobile recycling facilities outside of the proposed
regulatory scheme for oil and gas waste recycling facilities. The
commenter recommended that the Commission treat mobile fa-
cilities exactly the same as stationary facilities are to be treated
under the rules. This commenter referenced a recent permit
issued by the Commission for a mobile recycling process. This
commenter stated that the permit limits the amount of time the
recyclable product may remain at one location, but also noted
that the permit does not limit the amount of waste that can be
processed at the site, other than a stated limit of waste from
"no more than ve wells." This commenter stated that such a
limit ignores the reality that even one well can produce a vast
amount of oil and gas waste. In addition, this commenter stated
that the permit limits the operator to operations within the area
of three Commission districts and to a term of ve years.
The Commission disagrees that mobile facilities should be
treated exactly the same as are stationary facilities because
the characteristics of a facility that moves from lease to lease
processing waste from one lease operator for a limited period
of time are different from those of a facility in one location that
is permitted to receive large volumes of waste from a wide
variety of oil and gas leases and operators. The Commission
has claried which requirements apply to mobile commercial
recycling facilities, and which apply to stationary commercial
recycling facilities or to both types of facilities.
One commenter suggested that the phrase "for Stationary Com-
mercial Recycling" be added at the end of the title of §4.219,
relating to Minimum Permit Provisions for Design and Construc-
tion. Two other commenters recommended that the Commission
revise §4.219(e) to require that both mobile and stationary recy-
cling facilities provide notice to the District Ofce of construction
and intended operation. In response to the rst comment, the
Commission declines to revise the title because the relevant pro-
visions appear in the rule, not the title. In response to the second
comment, the Commission agrees and has revised the language
in §4.217, relating to General Permit Provisions, to state that a
permit for a mobile commercial recycling facility shall include a
condition requiring the permittee to notify the appropriate Com-
mission district ofce before recycling operations commence on
each tract.
One commenter recommended that the Commission clarify that
§4.219(b) applies to both mobile and stationary facilities. The
Commission does not agree with this comment and has made
no change. Because of the nature of a mobile recycling opera-
tion, the Commission has determined that monitor wells gener-
ally will not be necessary because mobile recycling operations
will be located at one site for a limited amount of time and for the
processing of a limited amount of oil and gas waste as compared
to a stationary commercial recycling facility.
Two commenters recommended that the Commission require all
currently operating recycling facilities to implement operational
requirements such as installation and sampling of groundwater
monitor wells and construction of 25-year/24-hour rainfall event
capacity detention ponds within a specic and short period of
time after the new rules are adopted. The Commission disagrees
with these comments because all currently permitted operators
are required to abide by the Commission’s "no pollution" stan-
dard of §3.8 of this title, relating to Water Protection, and the
Commission prefers to impose such new requirements at the
time of permit renewal.
One commenter said that the requirement for a soil boring log in
proposed §4.219 should include a deadline by which the permit-
tee must provide the log to the Commission. The Commission
agrees and, in response, adds a new subsection (f), which states
that a permit for a commercial recycling facility that requires the
installation of monitoring wells shall require that the permittee
comply with the requirements for soil borings and provide soil
boring logs to the Commission prior to commencing recycling
operations.
Two commenters recommended that the Commission revise
§4.220 to require a trial run for all recycling operations to pro-
vide the Commission with certainty that material will be properly
treated into a recycled product. These commenters also rec-
ommended that the Commission require specic information
associated with a trial run, including sampling requirements,
testing requirements, test methods, and limitations. The Com-
mission disagrees that the rules should require a trial run for all
recycling operations, because these rules are intended to be
exible enough to accommodate potential recycling operations
that may not require a trial run. Accordingly, §4.220 as adopted
provides that the Commission may require a trial run, and that
the specic sampling requirements, testing requirements, test
methods, and limitations will be established on a permit by per-
mit basis, depending on the types of waste being recycled and
the recyclable product(s) the operator intends to manufacture.
One commenter recommended that §4.220 should address the
specics associated with speculative accumulation of recyclable
material, and clearly establish the 75 percent rule and how the
Commission expects to implement the 75 percent rule. As noted
in the preamble to the proposed rules, the Commission will in-
clude in any permit issued under this subchapter any conditions,
including volume restrictions, it determines to be reasonably nec-
essary to ensure that speculative accumulation of oil and gas
waste, partially treated waste, and recyclable product does not
occur. The Commission declines to include in the rules a specic
volume restriction, but intends to continue its current practice of
including in the permits for commercial recycling facilities volume
limits that are determined on a case-by-case basis.
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One commenter suggested that the phrase "for Stationary Com-
mercial Recycling" be added at the end of the title of §4.221,
relating to Minimum Permit Provisions for Monitoring. Another
commenter stated that it supported applying the provisions
§4.220 and §4.221 to both stationary and mobile facilities. The
Commission agrees in part. The Commission disagrees with
the comment that the Commission revise the title because the
relevant provisions appear in the rule, rather than the title,
but agrees, and has revised the language to clarify, that the
provisions of §4.221 should apply to both mobile and stationary
commercial recycling facility permits.
One commenter recommended that the Commission delete the
phrase "other similar uses" from the rst sentence of §4.221(d)
and replace it with "another use in which the recycled product
is used in particulate form, with a surface-to-volume ratio close
to that of traditional particulate solid road base material and the
product is exposed to outdoor weathering," because the purpose
behind these requirements seems to be to avoid unacceptable
leaching of the constituents enumerated into soil, thereby possi-
bly contaminating it. Leaching rates are strongly dependent on
surface-to-volume ratio of a material, and if the material is not
used outdoors, soil contamination is unlikely.
The Commission declines to make the recommended change
in the language because the Commission intends that this new
subchapter apply to recycling activities that include, but are not
limited to, reuse of the recyclable product for the purpose of road
base. In addition, the Commission will require the recycler to
evaluate the potential for leaching of constituents as appropriate
based on the proposed use of the recyclable product.
With respect to §4.221(d), one commenter recommended that
the word "minimum" be deleted and the phrase "may not exceed
the following limits," be replaced by a phrase such as "must cor-
respond to the values shown in following Figure 16." The Com-
mission agrees in part with the second comment and has re-
placed the phrase "may not exceed the following limits" with the
phrase "must meet the following limits." However, the Commis-
sion disagrees with the rst comment because the parameters
listed in Figure §4.221(d) are the minimum parameters the Com-
mission will require. The Commission may include in a permit
requirements for analysis for and limitations on additional pa-
rameters of concern on a case-by-case basis.
One commenter recommended that the Commission revise
§4.222, related to Minimum Permit Provisions for Closure, to
include a basic set of closure criteria, including basic closure
procedures, testing parameters, closure limitations, record
keeping, and notication requirements that would apply to all
commercial recycling facilities. The Commission disagrees
with these comments. Section 4.222 fairly puts operators and
the public on notice of the types of information that may be
required for proper closure while allowing the Commission to
establish particular closure requirements based on the specic
circumstances of each facility.
One commenter expressed concern that the term "recyclable
product" will be diminished unless the rule refers to the TxDOT
standards for product identication and testing. Another com-
menter recommended that the Commission add alternative test
methods TxDOT 113, 120, and 121 and denitions for these
test methods along with TxDOT 126-E, because the latter is be-
lieved to pertain only to materials containing asphalt, while the
other suggested test methods are for materials with other bind-
ing agents. In the alternative, the commenter recommended
that the Commission eliminate the denition now appearing as
§4.204(15) and simply refer to the full TxDOT Test Method def-
initions.
The Commission agrees in part with the comment and has re-
placed the requirement to determine whether or not a partially
treated waste meets the minimum compressive strength using a
specic method with language that allows such a showing using
a Texas Department of Transportation approved procedure ap-
propriate for testing and evaluating partially treated waste that
will be used as road base.
One commenter recommended that the Commission replace the
parameters and limitations on the parameters listed in proposed
Figure §4.221(d) for recyclable products to be used as road base
with the more stringent limitations required in the commenter’s
existing permit in order to maximize protection of human health
and the environment. The permit applicant to which this com-
menter refers requested that the Commission impose the more
stringent limits from metals and benzene in its application for
a permit. The rule includes the limits that generally are stan-
dard in Commission recycling permits and, in most cases, will
be protective of the environment and human health. However,
the Commission may impose more stringent standards based on
site-specic conditions or at the applicant’s request.
One commenter recommended that, in the Figure, the Commis-
sion raise the upper pH limit to 12.49 standard units. Another
commenter recommended that the upper limit for pH be changed
from 12 standard units to 12.5 standard units in order for the lime
(or other pozzolan) to achieve its intended engineering purpose
as a product ingredient. Two commenters recommended chang-
ing the pH limitation either to the technical specications used
by the Texas Commission on Environmental Quality for solidi-
ed, stabilized, encapsulated, or otherwise chemically bonded
non-hazardous industrial waste or that the upper end of the pH
range be changed from 12.00 to 12.75 standard units.
The Commission agrees and has raised the upper limit for pH
from 12 to 12.49 standard units because that number represents
a technically sound compromise between assuring construction
integrity of road base products and environmental protection.
One commenter stated that the Louisiana Department of Natural
Resources (LDNR) standards for chlorides, total petroleum hy-
drocarbon (TPH), and pH are not appropriate for production of
road base in Texas at the levels included in the rules. The chlo-
ride limit in the proposed rule is 500 mg/l while the limit in §3.8 of
this title, relating to Water Protection, is 3000 mg/l. The chloride
limit should be consistent. Section §3.8 allows 3000 ppm of total
chlorides for land farming of oil and gas wastes, a number that
is presumably protective of the environment. A limit of 500 ppm
chlorides would be difcult to achieve and may result in mak-
ing recycling cost prohibitive. Using the LDNR Leachate Test
Method 1:4 Solid Solution, a limit of 750 ppm chlorides would
be more appropriate and consistent with existing agency rules.
The "salting" of roads for de-icing and the use of high concentra-
tions of magnesium chlorides and calcium chlorides as a road
dust palliative is commonplace. These are considered "tradi-
tional materials" by the Texas Department of Transportation and
virtually every other state. These applications are in the up-
per limits of hundreds of thousands of parts per million in rel-
atively pure form, not in water-based solution. Two commenters
recommended that the Commission include in proposed Figure
§4.221(d) sampling frequency limitations and modify constituent
limitations for chlorides from 500 mg/L to 700 milligrams per liter
in the adopted rule.
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The Commission agrees in part with these comments. The chlo-
ride concentration limit of 3000 mg/l in §3.8 specically applies
to landfarming of water base drilling uid. The limit indicated in
Figure 4.221(d) is the limit on the chloride concentration of the
leachate from the partially processed material. Furthermore, the
Commission does not permit use of oil and gas waste to "de-ice
" roads. However, the Commission agrees that the limit of 500
mg/l is overly conservative and has increased the limit to 700
mg/l.
One commenter recommended that the Commission change the
limitation for total petroleum hydrocarbons (TPH), proposed at
less than 100 ppm, to make it consistent with §3.8, which al-
lows 10,000 ppm TPH for land farming, which is presumably pro-
tective of the environment. A limit of less than 100 mg/l would
be difcult to achieve and may result in making recycling cost
prohibitive. Using the LDNR Leachate Test Method 1:4 Solid
Solution, a limit of 2500 ppm TPH would be more appropriate
and consistent with existing agency rules. The Commission dis-
agrees with this comment, noting that the TPH limit in adopted
§4.221 is the limit for the TPH concentration in the leachate, not
the actual recyclable material, and, therefore, the 100 ppm limit
is appropriate.
One commenter noted that parameters to be analyzed and the
limitations on those parameters are for use of recyclable product
as road base and recommended that the Commission revise the
regulations to provide constituent limitations for other uses of
recyclable products.
The Commission declines to make changes in response to this
comment. The parameters included in Figure §4.221(d) specif-
ically apply to use of recyclable product as road base and may
or may not apply to other uses of recyclable product made from
oil and gas wastes. New Subchapter B generally focuses on,
and includes more specic parameters for, the use of recyclable
products made from oil and gas wastes as road base, because
that is the type of commercial recycling facility for which the Com-
mission has received the largest number of permit applications,
and because such use was the general focus of the rulemaking
petition. As stated in §4.221(d), the Commission will determine
on a case-by-case basis the parameters and limitations to be in-
cluded in permits for other uses of recyclable product made from
oil and gas wastes, based on the standard that the recyclable
product meets engineering and environmental requirements for
the legitimate commercial use to which it is put.
Two commenters recommended that the Commission revise
§4.221 to require that all permittees use an independent third
party laboratory neither owned nor operated by the permittee
to conduct all analysis of nal product. Commercial facilities
permitted pursuant to the proposed rules should be allowed to
collect their own samples on a routine basis because requiring
independent sampling is impractical. The Commission agrees
with these comments and adopted §4.221(c) requires an opera-
tor to use an independent third party laboratory when laboratory
testing is required by the permit.
One commenter requested clarication as to whether the Com-
mission intends for the proposed rules to apply to commercial
drilling mud operations. The commenter noted that existing mud
plants may fall under RRC exemption criteria by strictly manu-
facturing mud; however, many such drilling mud vendors sell or
lease mud to operators, and then retrieve or receive from haulers
the used mud back at their facilities. The commercial mud facil-
ity will then clean and remix what mud it can salvage for reuse,
i.e., recycle the previously used mud. Once drilling mud has
been down the hole a number of times, the operator decides if
the mud has become insufciently effective (spent) to recirculate.
This commenter encouraged the Commission to regulate facil-
ities that "recycle" or process drilling mud in this fashion. Typ-
ically, the Commission does not have the statutory authority to
regulate commercial drilling mud manufacturing companies and
their facilities, nor does the Commission regulate service com-
panies. The Commission cannot apply its regulations to facilities
and operations that are not under its jurisdiction.
One commenter requested that the Commission conrm that fa-
cilities initially applying for authorization to construct and operate
under the commercial recycling rules and subsequently deciding
not to comply with the commercial recycling rules are oil and gas
waste disposal facilities subject to regulation under §3.8 of this
title, relating to Water Protection.
Generally, the Commission regulates the management of oil and
gas waste under §3.8. Section 4.201, relating to Purpose, clearly
states that the provisions of Subchapter B do not supersede
other Commission regulations relating to oil eld uids or oil and
gas waste, and that no person conducting activities subject to
Subchapter B may cause or allow pollution of surface or subsur-
face water in the state. If an operator receives from the Com-
mission a permit for a commercial recycling facility under this
subchapter, and does not comply with the subchapter and the
permit, the Commission may use all tools available to it, includ-
ing enforcement against that operator for violation of the permit,
Subchapter B regulations, and any pertinent portion of §3.8.
TxOGA commented that it remains concerned that there may still
be a question about liability that might arise from unforeseen im-
pacts after the recycled product is in use. For instance, if mate-
rials that are recycled into a road base material are benecially
used for that purpose and are subsequently removed and dis-
posed of as a "waste," TxOGA speculated that potential liability
for the waste could carry back to the oil and gas waste gener-
ator supplying the material used to make the recycled product.
TxOGA recommended that the oil and gas waste generator fur-
nishing oil and gas wastes for commercial recycling be released
from liability once those oil and gas wastes have been recy-
cled in accordance with Commission regulations and they are no
longer "wastes," so that should they again become "wastes" at
some time in the future the original generators would not be held
responsible. TxOGA suggested that the statutory authority for
such release of liability from Commission prosecution should be
the same as that for "No Further Action" letters that the Commis-
sion issues for operator cleanups of oil and gas contamination.
The original petition for rulemaking requested that the rules in-
clude a statement that any generator whose wastes are turned
into a road base product that meets the regulatory standards and
is put to a legitimate commercial use be released from liability,
noting that such a statement would encourage generators to try
to recycle their waste materials. One commenter stated that it
did not believe such a provision would in any way violate Texas
law or the Texas Constitution, but simply would be a statement of
intent by the Commission that the Commission does not intend
to prosecute those persons who have properly recycled these
wastes into road base.
Yet another commenter commented that once the recyclable
product to be used as road base meets the Commission’s
parameters and applicable industry standards, the material is
no longer oil and gas waste and is therefore no longer subject
to the Commission’s jurisdiction. At that point, "cradle to grave"
liability no longer attaches and the oil and gas waste generator
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would not be subject to enforcement by the Commission for any
misuse or negligent act by the recycling operator or end user
regarding the recyclable product.
The Commission agrees that recyclable product put to a legiti-
mate commercial use as authorized in a permit issued under this
subchapter is not a waste, but declines to add the suggested
language specic to oil and gas waste that is recycled at a com-
mercial recycling facility. Other Commission rules and permits
authorize recycling. For example, §3.8 authorizes the use of
used drilling uid from one well to "spud" another well.
The Commission historically holds liable for remediation any en-
tity determined to be responsible for any contamination as a re-
sult of any type of waste management, including improper "recy-
cling," that results in contamination. If a generator of an oil and
gas waste takes that waste to a commercial recycling facility and
knows or should have known that the oil and gas waste would
be improperly treated/processed and/or disposed of, rather than
recycled, then the Commission reserves the option of enforcing
against all parties if the result were pollution. In addition, the
process established by this subchapter is intended to result in
oil and gas waste becoming a legitimate commercial product.
So long as generators, haulers, and recyclers adhere to the pro-
visions of this subchapter, generators should be condent that
potential liability for waste taken to a Commission recycling fa-
cility is, in fact, signicantly minimized.
In addition, the Commission notes that there are only two
sections in the Commission’s enabling statutes that specically
speak to a release from liability. Texas Natural Resources Code,
§81.056(e), relates to a release of liability for contamination
or cleanup of contamination reported by a common carrier or
pipeline owner or operator, but not caused by that common
carrier or pipeline owner or operator, and §91.660, relates to
persons released from liability under the Commission’s Volun-
tary Cleanup Program. Absent specic statutory delegation, the
Commission does not have the authority to make the requested
declarations concerning release of liability in a rule.
Furthermore, the "No Further Action" letters issued by the Com-
mission’s Site Remediation section apply to site remediation is-
sues, which are completely different from the waste manage-
ment issues that are the subject of this subchapter. In response
to one of the comments, the Commission claries that the "No
Further Action" letters, issued by the Site Remediation section
for activities other than those under the Voluntary Cleanup Pro-
gram, do not release an operator from liability should there be
discovered additional contaminants which were not addressed
in the action for which the Commission issued the "No Further
Action" letter.
The Commission adopts new Subchapter B under Texas Water
Code, §26.131, and Texas Natural Resources Code, §§91.101,
91.1011, and 91.109, which declare that the Commission is
solely responsible for the prevention and abatement of water
and subsurface water pollution attributable to activities the
Commission regulates, and that the Commission may adopt
rules related to the discharge, storage, handling, transportation,
processing, or disposal of oil and gas waste, or of any other
substance or material associated with operations or activities
regulated by the Commission pursuant to Texas Natural Re-
sources Code, §91.101(a)(1), (2), and (3). In addition, Texas
Natural Resources Code, §91.109(a), provides that the Com-
mission may require a bond or other form of nancial security
from person applying for or acting under a Commission permit
to store, handle or treat oil and gas waste.
The partially treated waste and recyclable product resulting from
processing and/or treatment of oil and gas waste pursuant to a
Commission permit constitutes a "substance or material associ-
ated with any operation or activity regulated by the by the Com-
mission" under Texas Natural Resources Code, §91.101(a)(1),
(2), and (3). The recyclable product is associated with operation
or activity regulated by the Commission because it was created
using oil and gas waste over which the Commission has exclu-
sive jurisdiction, and which the Commission no longer considers
to be an oil and gas waste if the recyclable product will be used
as intended pursuant to permit conditions.
Texas Water Code, §26.131, and Texas Natural Resources
Code, §§91.101, 91.1011, and 91.109, are affected by the
adopted rules.
Statutory authority: Texas Water Code, §26.131, and Texas Nat-
ural Resources Code, §§91.101, 91.1011, and 91.109.
Cross-reference to statutes: Texas Water Code, §26.131, and
Texas Natural Resources Code, §§91.101, 91.1011, and 91.109.
Issued in Austin, Texas, on November 14, 2006.
§4.202. Applicability and Exclusions.
(a) The provisions of this subchapter apply to mobile and sta-
tionary commercial recycling facilities.
(b) The provisions of this subchapter do not apply to recycling
methods authorized for certain wastes by §3.8 of this title, relating to
Water Protection; §3.57 of this title, relating to Reclaiming Tank Bot-
toms, Other Hydrocarbon Wastes, and Other Waste Materials; or §3.98
of this title, relating to Standards for Management of Hazardous Oil
and Gas Waste.
(c) The provisions of this subchapter do not apply to recycling
facilities regulated by the Texas Commission on Environmental Qual-
ity or its predecessor or successor agencies, another state, or the federal
government.
§4.204. Denitions.
Unless a word or term is dened differently in this section, the de-
nitions in §3.8 of this title, relating to Water Protection, §3.98 of this
title, relating to Standards for Management of Hazardous Oil and Gas
Waste, and §4.603 of this chapter, relating to Oil and gas NORM, shall
apply in this subchapter. In addition, the following words and terms
when used in this subchapter shall have the following meanings, un-
less the context clearly indicates otherwise:
(1) 100-year ood plain--An area that is inundated by a
100-year ood, which is a ood that has a one percent or greater chance
of occurring in any given year.
(2) Adjoining--Every tract of property surrounding the
tract of property upon which the activity sought to be permitted will
occur, including those tracts that meet only at a corner point.
(3) Commercial recycling facility--A mobile or stationary
facility whose owner or operator receives compensation from others
for the storage, handling, treatment, and recycling of oil and gas wastes
and primary business purpose of the facility is to provide these services
for compensation, whether from the generator of the waste, another
receiver, or the purchaser of the recyclable product produced at the
facility.
(4) Commission--The Railroad Commission of Texas.
(5) Director--The director of the Commission’s Oil and
Gas Division or the director’s delegate.
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(6) EPA Method 1312, Synthetic Precipitation Leaching
Procedure (SPLP)--An analytical method used to evaluate the poten-
tial for leaching of metals and/or benzene into surface and subsurface
water.
(7) Legitimate commercial use--Use or reuse of a recy-
clable product as dened in a permit issued pursuant to this subchapter:
(A) as an effective substitute for a commercial product
or as an ingredient to make a commercial product; or
(B) as a replacement for a product or material that oth-
erwise would have been purchased; and
(C) in a manner that does not constitute disposal.
(8) Louisiana Department of Natural Resources Leachate
Test Method--An analytical method designed to simulate water leach
effects on treated oil and gas wastes included in "Laboratory Manual
for the Analysis of E&P Waste," Louisiana Department of Natural Re-
sources, May 2005.
(9) Mobile commercial recycling--Commercial recycling
performed on a lease or well site using equipment that moves from
one location to another and restricted in the:
(A) amount of time operations occur at any one loca-
tion;
(B) volume and source of waste that may be processed
at any one location; and
(C) size of the area used for recycling.
(10) Oil and gas wastes--For purposes of this subchapter,
this term means materials which have been generated in connection
with activities associated with the exploration, development, and pro-
duction of oil or gas or geothermal resources, as that term is dened
in §3.8 of this title, relating to Water Protection, and materials which
have been generated in connection with activities associated with the
solution mining of brine. The term "oil and gas wastes" includes, but is
not limited to, saltwater, other mineralized water, sludge, spent drilling
uids, cuttings, waste oil, spent completion uids, and other liquid,
semiliquid, or solid waste material. The term "oil and gas wastes" in-
cludes waste generated in connection with activities associated with
gasoline plants, natural gas or natural gas liquids processing plants,
pressure maintenance plants, or repressurizing plants unless that waste
is a hazardous waste as dened by the administrator of the United States
Environmental Protection Agency pursuant to the federal Solid Waste
Disposal Act, as amended (42 United States Code §6901 et seq.).
(11) Partially treated waste--Oil and gas waste that has
been treated or processed with the intent of being recycled, but which
has not been determined to meet the environmental and engineering
standards for a recyclable product established by the Commission in
this subchapter or in a permit issued pursuant to this subchapter.
(12) Recyclable product--A reusable material that has been
created from the treatment and/or processing of oil and gas waste as au-
thorized by a Commission permit and that meets the environmental and
engineering standards established by the permit for the intended use,
and is used as a legitimate commercial product. A recyclable product
is not a waste, but may become a waste if it is abandoned or disposed
of rather than recycled as authorized by the permit.
(13) Recycle--To store, handle, and/or treat oil and gas
wastes for use or reuse as, or for processing into, a product for which
there is a legitimate commercial use.
(14) Stationary commercial recycling facility--A commer-
cial recycling facility in an immobile, xed location.
§4.205. General Permit Application Requirements for Commercial
Recycling Facilities.
(a) An application for a permit for a mobile or stationary com-
mercial recycling facility shall be led with the Commission’s head-
quarters ofce in Austin. The applicant shall mail or deliver a copy
of the application to the Commission District Ofce for the county in
which the facility is to be located on the same day the original applica-
tion is mailed or delivered to the Commission’s headquarters ofce in
Austin. A permit application shall be considered led with the Com-
mission on the date it is received by the Commission’s headquarters
ofce in Austin.
(b) The permit application shall contain the applicant’s name;
organizational report number; physical ofce and, if different, mailing
address; facility address; telephone number; and facsimile transmis-
sion (fax) number; and the name of a contact person. A permit for a
stationary commercial recycling facility also shall contain the facility
address.
(c) The permit application shall contain information address-
ing each application requirement of this subchapter and all information
necessary to initiate the nal review by the director. The director shall
neither administratively approve an application nor refer an application
to hearing unless the director has determined that the application is ad-
ministratively complete. If the director determines that an application
is incomplete, the director shall notify the applicant in writing and shall
describe the specic information required to complete the application.
An applicant may make no more than two supplemental lings to com-
plete an application.
(d) The permit application shall contain an original signature
in ink, the date of signing, and the following certication: "I certify
that I am authorized to make this application, that this application was
prepared by me or under my supervision and direction, and that the data
and facts stated herein are true, correct, and complete to the best of my
knowledge."
§4.206. Minimum Engineering and Geologic Information.
(a) The director may require a permit applicant for a mobile
or stationary commercial recycling facility to provide the Commission
with engineering, geological, or other information which the director
deems necessary to show that issuance of the permit will not result in
the waste of oil, gas, or geothermal resources, the pollution of surface
or subsurface water, or a threat to the public health or safety.
(b) Engineering and geologic work products prepared by the
applicant shall be sealed by a registered engineer or geologist, respec-
tively, as required by the Texas Occupations Code, Chapters 1001 and
1002.
§4.207. Minimum Siting Information.
A permit application for a stationary commercial recycling facility shall
include:
(1) a description of the proposed facility site and surround-
ing area; and
(2) the name, physical address and, if different, mailing ad-
dress; telephone number; and facsimile transmission (fax) number of
every owner of the tract on which the facility is to be located. If any
owner is not an individual, the applicant shall include the name of a
contact person for that owner.
(3) the depth to the shallowest fresh water and the direction
of groundwater ow at the proposed site, and the source of this infor-
mation;
(4) the average annual precipitation and evaporation at the
proposed site and the source of this information;
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(5) the identication of the soil and subsoil by typical name
and description of the approximate proportion of grain sizes, texture,
consistency, moisture condition, and other pertinent characteristics,
and the source of this information;
(6) a copy of a county highway map with a scale and north
arrow showing the location of the proposed facility; and
(7) a complete, original 7 1/2 minute United States Geolog-
ical Survey topographic quadrangle map clearly indicating the outline
of the proposed facility; the location of any pipelines that underlay the
facility but are not included on the topographic map; and the location
of the 100-year ood plain and the source of the ood plain informa-
tion.
§4.209. Minimum Design and Construction Information.
(a) A permit application for a mobile or stationary commercial
recycling facility shall include the layout and design of the facility by
including a plat drawn to scale with north arrow to top of map showing
the location and information on the design and size of all receiving,
processing, and storage areas and all equipment (e.g., pug mill), tanks,
silos, monitor wells, dikes, and access roads.
(b) A permit application for a mobile or stationary commercial
recycling facility also shall include:
(1) a description of the type and thickness of liners (e.g.,
berglass, steel concrete), if any, for all tanks, silos, and storage ar-
eas/cells;
(2) for storage areas where tanks and/or liners are not used,
credible engineering and/or geologic information demonstrating that
tanks or liners are not necessary for the protection of surface and sub-
surface water;
(3) a map view and two perpendicular cross-sectional
views of storage areas/cells to be constructed, showing the bottom,
sides, and dikes, showing the dimensions of each;
(4) a plan to control and manage storm water runoff and
to retain incoming wastes during wet weather, including the location
and dimensions of dikes and/or storage basins that would collect storm
water from the facility during a 25-year, 24-hour maximum rainfall
event, and all calculations made to determine the required capacity and
design; and
(5) if the application is for a stationary commercial recy-
cling facility, a plan for the installation of monitoring wells at the fa-
cility.
§4.210. Minimum Operating Information.
A permit application for a mobile or stationary commercial recycling
facility shall include the following operating information:
(1) the estimated maximum volume of untreated oil and gas
waste and partially treated oil and gas waste to be stored at the facility;
(2) the estimated maximum volume and time that the recy-
clable product will be stored at the facility;
(3) a plan to control unauthorized access to the facility, if
the application is for a stationary commercial recycling facility;
(4) a detailed waste acceptance plan that:
(A) identies anticipated volumes and specic types of
wastes (e.g., oil-based drilling uid and cuttings, crude oil-contami-
nated soils, production tank bottoms, etc.) to be accepted at the facility
for treatment and recycling; and
(B) provides for testing of wastes to be processed to en-
sure that only oil and gas waste authorized by this subchapter or the
permit will be received at the facility;
(5) plans for keeping records of the source and volume of
wastes accepted for recycling in accordance with the permit, including
maintenance of records of the source of waste received by well number,
API number, lease or facility name, lease number and/or gas identi-
cation number, county, and Commission district;
(6) a general description of the recycling process to be em-
ployed; a ow diagram showing the process and identifying all equip-
ment and chemicals or additives (e.g., asphalt emulsion, quicklime,
Portland cement, y ash, etc.) to be used in the process; and the Mate-
rial Safety Data Sheets for any chemical or additive;
(7) a description of all inert material (e.g., brick, rock,
gravel, caliche) to be stored at the facility and used as aggregate in the
treatment process;
(8) a description of any testing to be performed to demon-
strate that the proposed processing will result in a recyclable product
that meets the engineering and environmental standards for the pro-
posed use; and
(9) an estimate of the duration of operation of the proposed
facility.
§4.211. Minimum Monitoring Information.
A permit application for a mobile or stationary commercial recycling
facility shall include:
(1) a sampling plan for the partially treated waste to ensure
compliance with permit conditions;
(2) a plan for sampling any monitoring wells at a station-
ary commercial recycling facility as required by the permit and this
subchapter; and
(3) a plan and schedule for conducting periodic inspec-
tions, including plans to inspect equipment, processing, and storage
areas.
§4.212. Minimum Closure Information.
(a) A permit application for a mobile or stationary commercial
recycling facility shall include a detailed plan for closure of the facility
when operations terminate. The closure plan shall address how the
applicant intends to:
(1) remove waste, partially treated waste, and/or recyclable
product from the facility;
(2) close all storage areas/cells; and
(3) remove dikes.
(b) A permit application for a stationary commercial recycling
facility also shall include in the closure plan information addressing
how the applicant intends to:
(1) sample and analyze soil and groundwater throughout
the facility;
(2) plug groundwater monitoring wells; and
(3) contour and reseed disturbed areas.
§4.214. Administrative Decision on Permit Application.
(a) If the Commission does not receive a protest to an applica-
tion submitted under this subchapter, the director may administratively
approve the application if the application otherwise complies with the
requirements of this subchapter.
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(b) The director may administratively deny the application if
does not meet the requirements of this subchapter or other laws, rules,
or orders of the Commission. The director shall provide the applicant
written notice of the basis for administrative denial.
(c) The applicant may request a hearing upon receipt of notice
of administrative denial. A request for hearing shall be made to the di-
rector within 30 days of the date on the notice. If the director receives a
request for a hearing, the director shall refer the matter to the Ofce of
General Counsel for assignment of a hearings examiner who shall con-
duct the hearing in accordance with the Commission’s rules of Practice
and Procedure, 16 Texas Administrative Code Chapter 1.
§4.216. Standards for Permit Issuance.
A permit issued pursuant to this subchapter may be issued only if the
director or the Commission determines that:
(1) the storage, handling, treatment, and/or recycling of oil
and gas wastes and other substances and materials will not result in the
waste of oil, gas, or geothermal resources, the pollution of surface or
subsurface water, a threat to public health and safety; and
(2) the recyclable product can meet engineering and envi-
ronmental standards the Commission establishes in the permit or in this
subchapter for its intended use.
§4.217. General Permit Provisions.
(a) A permit for a mobile or stationary commercial recycling
facility issued pursuant to this subchapter shall be issued for a term of
not more than ve years, subject to renewal, and shall not be transfer-
able to another operator without the written approval of the director.
(b) A permit for a mobile or stationary commercial recycling
facility issued pursuant to this subchapter shall provide that the facility
may only receive, store, handle, treat, or recycle waste:
(1) under the jurisdiction of the Commission;
(2) that is not a hazardous waste as dened by the adminis-
trator of the Environmental Protection Agency pursuant to the federal
Solid Waste Disposal Act, as amended (42 United States Code, §6901,
et seq.); and
(3) that is not oil and gas naturally occurring radioactive
(NORM) waste as dened in §4.603 of this title, relating to Oil and
Gas Naturally Occurring Radioactive Waste.
(c) A permit for a stationary commercial recycling facility is-
sued pursuant to this subchapter shall require that, prior to operating, a
stationary commercial recycling facility comply with the nancial se-
curity requirements of Texas Natural Resources Code, §91.109, relat-
ing to Financial Security for Persons Involved in Activities Other than
Operation of Wells, as implemented by §3.78 of this title, relating to
Fees and Financial Security Requirements.
(d) A permit for a mobile or stationary commercial recycling
facility shall include a condition requiring that the permittee notify the
surface owner of the tract upon which recycling will take place and
the appropriate Commission district ofce before recycling operations
commence on each tract.
§4.218. Minimum Permit Provisions for Siting.
(a) A permit for a mobile or stationary commercial recycling
facility may be issued only if the director or the Commission deter-
mines that the facility is to be located in an area where there is no un-
reasonable risk of pollution or threat to public health or safety.
(b) A stationary commercial recycling facility permitted pur-
suant to this subchapter and after the effective date of this subchapter
shall not be located within a 100-year ood plain.
(c) Factors that the Commission will consider in assessing po-
tential risk from a mobile or stationary commercial recycling facility
include:
(1) the volume and characteristics of the oil and gas waste,
partially treated waste and recyclable product to be stored, handled,
treated and recycled at the facility;
(2) depth to and quality of the shallowest groundwater;
(3) distance to the nearest property line or public road;
(4) proximity to coastal natural resources, sensitive areas
as dened by §3.91 of this title, relating to Cleanup of Soil Contami-
nated by a Crude Oil Spill, or water supplies, and/or public, domestic,
or irrigation water wells; and
(5) any other factors the Commission deems reasonably
necessary in determining whether or not issuance of the permit will
pose an unreasonable risk.
(d) All siting requirements in this section for a stationary com-
mercial recycling facility refer to conditions at the time the facility is
constructed.
§4.219. Minimum Permit Provisions for Design and Construction.
(a) A permit issued pursuant to this subchapter for a mobile or
stationary commercial recycling facility shall contain any requirement
that the director or the Commission determines to be reasonably nec-
essary to ensure that:
(1) the design and construction of storage areas, contain-
ment dikes, and processing areas minimize contact of oil and gas waste
and partially recycled waste with the ground surface, and prevent pol-
lution of surface and subsurface water;
(2) the pollution of surface and subsurface water from
spills, leachate, and/or discharges from the facility is prevented by:
(A) prohibiting the unauthorized discharge of oil and
gas waste and other substances or materials, including contaminated
storm water runoff, from the facility to the land surface at and adjacent
to the facility or to surface and subsurface water;
(B) requiring that the permittee control spills at the fa-
cility; and
(C) requiring that the permittee make regular inspec-
tions of the facility; and
(3) the design and construction of the facility allows for
monitoring for, and detection of, any migration of oil and gas waste or
other substance or material from the facility.
(b) A permit issued for a stationary commercial recycling fa-
cility pursuant to this subchapter shall require that the permittee:
(1) install monitoring wells in accordance with 16 Texas
Administrative Code, Part 4, Chapter 76, relating to Water Well Drillers
and Water Well Pump Installers; and
(2) submit to the Commission’s ofce in Austin a soil bor-
ing log and other information for each well.
(c) The soil boring log and other information required in sub-
section (b) of this section shall:
(1) describe the soils using the Unied Soils Classication
System (equivalent to ASTM D 2487 and 2488);
(2) identify the method of drilling, total depth, and the top
of the rst encountered water or saturated soils;
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(3) include a well completion diagram for each monitoring
well;
(4) include a survey elevation for each wellhead reference
point; and
(5) include a potentiometric map showing static water lev-
els and the direction of groundwater ow.
(d) The Commission or the director may waive any or all of the
requirements in subsection (b) and (c) of this section if the permittee
demonstrates that an on-site boring to a minimum depth of 100 feet
recovers no water during a 24-hour test.
(e) A permit for a stationary commercial recycling facility is-
sued pursuant to this subchapter shall require that the permittee notify
the Commission district ofce for the county in which the facility is lo-
cated prior to commencement of construction, including construction
of any dikes, and again upon completion of construction and that the
permittee may commence operations under the permit only after the
facility has been inspected by the Commission to ensure that construc-
tion of all elements of the facility is consistent with the representations
in the application and the requirements of the permit.
(f) A permit for a stationary commercial recycling facility is-
sued pursuant to this subchapter that requires the installation of mon-
itoring wells shall require that the permittee comply with subsections
(b) and (c) of this section prior to commencing recycling operations.
§4.220. Minimum Permit Provisions for Operations.
(a) A permit for a mobile or stationary commercial recycling
facility issued pursuant to this subchapter shall contain requirements
the Commission determines to be reasonably necessary to ensure that:
(1) only wastes and other materials authorized by the per-
mit are received at the facility, including requirements that the permit-
tee test incoming oil and gas waste and keep records of amounts and
sources of incoming wastes; and
(2) the processing operation and resulting recyclable prod-
uct meet the environmental and engineering standards established in
the permit.
(b) A permit for a mobile or stationary commercial recycling
facility issued under this subchapter may require the permittee to per-
form a trial run in accordance with the following procedure.
(1) The permittee shall notify the Commission district of-
ce for the county in which the facility is located prior to commence-
ment of the trial run.
(2) The permittee shall sample and analyze the partially
treated waste that results from the trial run, and submit to the director
for review a report of the results of the trial run prior to commencing
operations.
(3) The director shall approve the trial run if the report
demonstrates that the recyclable product meets or exceeds the envi-
ronmental and engineering standards established in the permit.
(4) The permittee shall not use the recyclable product until
the director approves the trial run report.
(c) A permit for a mobile or stationary commercial recycling
facility issued pursuant to this subchapter shall include any require-
ments, including limits on the volumes of oil and gas waste, partially
treated waste, and recyclable product stored at the facility, that the
Commission determines to be reasonably necessary to ensure that the
permittee does not speculatively accumulate oil and gas waste, partially
treated waste, and/or recyclable product at the facility without actually
processing the oil and gas waste and putting the recyclable product to
legitimate commercial use.
§4.221. Minimum Permit Provisions for Monitoring.
(a) A permit for a mobile or stationary commercial recycling
facility issued pursuant to this subchapter shall include requirements
the director or Commission determines to be reasonably necessary to
ensure that the recyclable product meets the environmental and engi-
neering standards established by the director or the Commission and
included in the permit.
(b) Consistent with the requirements of §4.216 of this chapter,
relating to Standards for Permit Issuance, the director or the Commis-
sion shall establish and include in the permit for a mobile or stationary
commercial recycling facility the parameters for which the partially
treated waste is to be tested, and the limitations on those parameters
based on:
(1) the type of oil and gas waste to be accepted at the com-
mercial recycling facility; and
(2) the intended use for the recyclable product.
(c) A permit for a mobile or stationary commercial recycling
facility may require laboratory testing. A permit that requires labora-
tory testing shall require that the permittee use an independent third
party laboratory to analyze a minimum standard volume of partially
treated waste for parameters established in this subchapter or in a per-
mit issued by the Commission.
(d) A permit for a mobile or stationary commercial recycling
facility issued pursuant to this subchapter from which the recycled
product will be used as road base or other similar uses shall include
a requirement that the samples of partially treated waste be analyzed
for the following minimum parameters and meet the following limits:
Figure: 16 TAC §4.221(d)
§4.222. Minimum Permit Provisions for Closure.
A permit for a mobile or stationary commercial recycling facility issued
pursuant to this subchapter shall include closure standards and any re-
quirement reasonably necessary to ensure that the permittee can meet
the standards. The Commission shall determine the closure standards
for a particular facility based on the type of materials stored, handled
and treated at the facility, and the design and construction of the facility.
A permit may include requirements for removal of all waste, partially
treated waste, and recyclable product; removal of dikes, storage, liners,
and equipment; recontouring of the land; collection and analyzing of
soil and groundwater samples from the facility property; and post-clo-
sure monitoring.
§4.224. Exceptions.
An applicant or permittee may request an exception to the provisions
of this subchapter by submitting to the director a written request and
demonstrating that the requested alternative is at least equivalent in the
protection of public health and safety, and the environment, as is the
provision of this subchapter to which the exception is requested. The
director shall review each written request on a case-by-case basis. If
the director denies a request for an exception, the applicant or permittee
may request a hearing consistent with the hearing provisions of this
subchapter relating to hearings requests but may not use the requested
alternative until the Commission approves it.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on November 14,
2006.
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DIVISION 7. FINANCIAL RESPONSIBILITY
VERIFICATION PROGRAM
28 TAC §§5.601 - 5.611
The Commissioner of Insurance adopts new Division 7, §§5.601
- 5.611, concerning the Financial Responsibility Verication Pro-
gram to verify coverage under the Texas Motor Vehicle Safety
Responsibility Act as required by SB 1670, 79th Legislature,
Regular Session. Sections 5.602 - 5.611 are adopted with
changes to the proposed text published in the September 8,
2006, issue of the Texas Register (31 TexReg 7226). Section
5.601 is adopted without change.
The adopted sections detail administrative requirements for in-
surers to comply with the Financial Responsibility Verication
Program (program), including setting forth the types of insur-
ance policy information that the Department, in consultation with
the Texas Department of Transportation (TxDOT), the Texas De-
partment of Public Safety (DPS), and the Texas Department of
Information Resources (DIR) (the implementing agencies), have
determined will be necessary for the vendor to carry out the pro-
gram and implement the requirement in Transportation Code
§601.454(a) that each insurance company providing personal
automobile insurance policies in this state must provide the nec-
essary insurance policy information to the vendor. The adopted
sections are necessary to specify program requirements, proce-
dures, duties, and obligations for insurers writing personal au-
tomobile insurance policies that establish nancial responsibility
required by the Texas Motor Vehicle Safety Responsibility Act,
Transportation Code, Chapter 601. In accordance with SB 1670,
the adopted sections are currently limited to insurers providing
motor vehicle liability insurance under a personal automobile in-
surance policy in this state. The program will be implemented
for commercial insurance policies in the future when the imple-
menting agencies determine that it is feasible. The commer-
cial program will be implemented through a separate rulemaking
process.
SB 1670 enacted by the 79th Legislature, Regular Session,
added Subchapter N to Chapter 601 of the Transportation
Code. SB 1670 requires the establishment of a program for ver-
ication of whether owners of motor vehicles have established
nancial responsibility as required by the Texas Motor Vehicle
Safety Responsibility Act, Transportation Code, Chapter 601.
Section 601.452(a) requires the Department, in consultation
with the other implementing agencies, to establish the program.
The program must meet the specic statutory requirements of
§601.452(a), including being most likely to: reduce the number
of uninsured motorists in this state; operate reliably; be cost
effective; sufciently protect the privacy of the motor vehicle
owners; sufciently safeguard the security and integrity of infor-
mation provided by insurance companies; identify and employ
a method of compliance that improves public convenience;
provide information that is accurate and current; and also be
capable of being audited by an independent auditor. Section
601.452(b) provides that the implementing agencies jointly
adopt rules to administer the program. Section 601.452(c)
requires the implementing agencies to convene a working
group to facilitate implementation of the program, assist in
the development of rules, and coordinate a testing phase and
necessary changes identied in the testing phase. Pursuant
to §601.452(c), the working group is statutorily required to be
composed of representatives of the implementing agencies,
the insurance industry, and technical experts with the skills
and knowledge required to create and maintain the program,
including knowledge of privacy laws. The working group was
rst convened in July 2005, before SB 1670 became effective
on September 1, 2005. Through subsequent meetings, the
Department and the other implementing agencies have worked
with the working group to facilitate the implementation of the
program and the development of the adopted sections. Adopted
§§5.601 - 5.611 are the result of the process of joint consultation
and coordination among the implementing agencies culminating
with the Department’s proposal and adoption of rules necessary
for the Department to administer its program responsibilities
under Transportation Code, Chapter 601, Subchapter N and
§502.1715, including, as required by §601.454, setting forth the
insurance policy information the implementing agencies have
determined to be necessary for the vendor to carry out the
program and the means by which insurers are to submit that
insurance policy information to the vendor. The Department
will continue to work with the other implementing agencies,
the insurance industry, and technical experts to facilitate the
implementation of the program and coordinate the testing of the
program.
The Department, in consultation with the other implementing
agencies, as required under Transportation Code §601.451(a),
has established the program. The program contemplates veri-
cation of insurance through both an event based process and an
ongoing verication process. The event based process allows
users to obtain accurate and current insurance verication infor-
mation promptly upon request. The ongoing verication process
allows for the matching of insurer records to TxDOT data to iden-
tify uninsured vehicles on a continuous basis. Users of both
processes will be checking that insurance is maintained in com-
pliance with the Texas Motor Vehicle Safety Responsibility Act.
Users will include TxDOT, law enforcement ofcers, and inspec-
tion stations.
Additionally, as required by Transportation Code §601.453, the
Department, in consultation with the other implementing agen-
cies, has initiated a competitive bidding procedure for the pur-
pose of selecting an agent to develop, implement, operate, and
maintain the program. The program agent will be contractually
required to maintain all data, including the insurer provided pol-
icy information required by adopted §§5.601 - 5.611, and operate
the system in a manner that will sufciently protect the privacy
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of motor vehicle owners and drivers and safeguard the security
and integrity of insurance company information. To avoid con-
fusion with insurance related terms referencing agent, the term
vendor is used in this adoption to refer to the §601.453 agent in
lieu of the term program agent.
The program allows insurers to select between the database sys-
tem and web services system as a method of program compli-
ance. The database system requires insurers to weekly submit
the required data for use in a vendor maintained database. The
vendor will match insurer submitted data to TxDOT data using
both direct matching and cascading data matching algorithms
that are designed to analyze possible, but not exact, matches
and determine if it is more likely than not that a match exists with
the insurance policy in question. Unmatched policy records will
be reported to the insurer as errors for conrmation or correc-
tion of policy information. The vendor will then use the stored
submitted matched data to respond to user inquiries. The web
services system requires the insurer to develop and maintain
the insurer’s own matching program. The web services sys-
tem in adopted §§5.606 - 5.608 remains as described in the pro-
posal and is designed to function within the existing framework
of data maintained by TxDOT and DPS equipment, as well as
meet DPS concerns regarding law enforcement ofcer safety.
The web services system insurer will develop its own matching
algorithm and be responsible for error checking its data against
supplied TxDOT records to identify unmatched policy records.
The Department will determine if an insurer’s web services sys-
tem meets the requirements set forth in adopted §§5.606 - 5.608.
The web services insurer will receive and respond to user re-
quests through the vendor. The type of system selected by the
insurer will not affect users or the public because users will be
able to access both systems through the vendor using the same
request criteria.
The program will meet the legislative requirements set forth in
Transportation Code §601.452(a) by being most likely to: (i) re-
duce the number of uninsured motorists through more thorough
enforcement of the Texas Motor Vehicle Safety Responsibility
Act by providing an enhanced means of verifying insurance cov-
erage during events such as trafc stops and vehicle inspec-
tions, as well as providing for continuous identication of unin-
sured vehicles through the ongoing verication process; (ii) op-
erate reliably through use of technology and systems that have
been shown to operate reliably in existing verication systems
established in other states; (iii) be cost effective considering cur-
rently available technology, equipment, information databases,
and resources of the implementing agencies, users, insurance
industry, and insured public; (iv) protect policyholder privacy and
insurer data security through the use of contractually required
vendor security measures; (v) provide improved convenience to
the public by not imposing additional procedures or requirements
for compliance on the public and by using cascading data match-
ing to reduce the number of unmatched insurance polices; and
(vi) provide available insurer information that is current based
on weekly data submissions and can be tested against TxDOT’s
database for accuracy. Both the database system and web ser-
vices system allow for the program to be independently audited.
The adopted sections also provide for voluntary participation in
a test program that will use insurer provided key-data to provide
verication of nancial responsibility under the Texas Motor Ve-
hicle Safety Responsibility Act. Numerous comments were re-
ceived advocating that a test program based on the Insurance
Industry Committee on Motor Vehicle Administration (IICMVA)
model be adopted in place of the web services system or that
the test program be made more prominent in the text of the rule.
Commenters also indicated that a system similar to the IICMVA
model was undergoing limited testing in Florida and was adopted
for future use in Wyoming. However, the commenters did not
demonstrate that the IICMVA system was acceptable to all of the
implementing agencies as a means of program compliance, as
would be required by SB 1670. Moreover, two commenters con-
ceded that the IICMVA model is not ready for implementation in
Texas at this time and proposed that the pilot program could as-
sist in preparing the IICMVA model for acceptance in Texas. As
such, the adopted web services system in §§5.606 - 5.608 is not
the IICMVA web services model and the Department declines to
make such an alteration. Adopted §5.611 continues to provide
for voluntary participation in a test program that will use insurer
provided key-data to provide verication of nancial responsi-
bility under the Texas Motor Vehicle Safety Responsibility Act.
Adopted §5.611 has been revised to indicate a path by which the
test program can be tested and, if accepted by the implementing
agencies, approved for use in Texas. Adopted §5.611, however,
has not been dened as, or limited to, the existing IICMVA model,
so that the adopted provision will allow for potential change and
innovation between the participating insurers and implementing
agencies. Adopted §5.611 also claries that the test program is
not limited to §§5.606 - 5.608.
Finally, while the requirements in the adopted sections are lim-
ited to personal automobile insurance policies, commercial in-
surance policy information may be reported at the insurer’s op-
tion. Optional reporting of commercial insurance policy informa-
tion must be done in a manner consistent with this adoption.
In addition to the changes to adopted §5.611, the Depart-
ment has made several other changes to the proposed sections
based on comments received by the Department. None of these
changes, including the changes to adopted §5.611, introduce
new subject matter or affect persons in addition to those subject
to the proposal as published. These comments and changes
are discussed in the following paragraphs of this section.
The Department received a comment questioning the Depart-
ment’s compliance with the Administrative Procedures Act
(APA), Government Code, Chapter 2001. More specically,
the commenter argued that, since the user guide creates re-
quirements that insurers could be sanctioned for violating, the
user guide must be adopted separately as a rule or as part of
the proposed rule. Additionally, the commenter objected to the
proposal because a completed user guide was not available for
review at the same time as the proposed rule and, thus, claimed
that proper notice of the rule was not given pursuant to the APA.
Several other commenters also complained about the lack of
a user guide for review and comment before the adoption of
the proposal. The Department disagrees with these assertions
and argues that they are contrary to the language of SB 1670.
Under SB 1670, the Legislature specically granted rulemaking
authority to administer, or carry out, Transportation Code, Chap-
ter 601, Subchapter N, in Transportation Code §§601.452(b)
and 502.1715(b). However, while SB 1670 provides clear
instruction to adopt rules, it does not state that the user guide is
to be adopted by rule or as a rule. Instead, SB 1670, Section
4, provides clear instruction that the agencies responsible for
implementing Subchapter N, Chapter 601, Transportation Code,
as added by this Act, shall adopt rules and establish and publish
a user guide clearly specifying requirements and procedures for
providing information under the verication program under that
subchapter. As such, the user guide is not a rule, or required to
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be part of the rules to be adopted to administer, or to carry out,
Transportation Code, Chapter 601, Subchapter N.
Transportation Code §601.452 sets forth the requirement to es-
tablish the program. Transportation Code §601.453 describes
the program agent (herein called the vendor) and the scope of
the vendor’s contract. Transportation Code §601.454 requires
insurance companies to submit data determined by the imple-
menting agencies as necessary for the vendor to carry out the
program. This adoption sets forth the insurance policy informa-
tion that the implementing agencies have determined will be nec-
essary for the vendor to carry out the program and implements
the requirement that the insurer must provide that information to
the vendor. The user guide does not create these requirements.
The user guide will contain references to statutes of this state
and these adopted sections. However, to that end, the user
guide is just a reference tool because the user guide cannot alter
the referenced statutes or the adopted sections. What the user
guide will do is explain how the information required under this
adoption is to be submitted. As such, while the user guide will
have general applicability to insurers, it is questionable whether,
under Government Code §2001.003(6), that the user guide con-
stitutes a state agency statement that either implements, inter-
prets, or prescribes law or policy; or describes the procedure or
practice requirements of a state agency. The Department’s in-
terpretation is that, as a document, the user guide does not meet
the §2001.003(6) denition of a rule.
As to the question of opportunity to comment on the user guide,
the Department disagrees that this is a requirement under SB
1670 or the APA. The user guide is not a rule. It does not create
the obligation to submit data to the vendor. Neither the APA nor
SB 1670 requires public comment on the user guide. However,
although not required, the Department has solicited comments
from the public and users on a draft user guide, including pub-
lishing notice of a draft user guide for comment in the October
20, 2006, issue of the Texas Register (31 TexReg 8766).
In summary, the Legislature identied the rules to be adopted
and specically did not require the user guide to be adopted by
reference or as a separate rule. Further, the user guide does
not t within the scope of a rule as dened by Government Code
§2001.003. The adopted sections administer the program, in-
cluding specifying the information that the implementing agen-
cies have determined to be necessary for the vendor to carry
out the program and implementing the requirement for the insur-
ers to submit that data to the vendor. The user guide provides
guidance for complying with those sections.
While the Department disagrees with the commenter that the
user guide must be adopted as a rule and/or be subject to
public comment for the preceding reasons, the Department
has changed proposed §5.603 in this adoption to clarify that
the user guide established in accordance with SECTION 4 of
SB 1670 (Acts 2005, 79th Leg., R.S., chap. 892, SB 1670
sec. 4) will provide guidance to insurers on how to comply with
the requirements and procedures specied in §§5.601 - 5.611.
Additionally, as a result of this change, the Department has
changed the denition in proposed §5.602 as adopted to dene
the term user guide instead of the term manual. The Department
has also changed proposed §§5.604(c) and (e); 5.605(d) and
(e); 5.606(c), (d), (e) and (f); and 5.608(j) as adopted, and has
also deleted proposed §§5.607(j) and 5.608(k) in their entirety,
to remove proposed references to manual requirements that the
Department has determined are no longer necessary because
of the change to §5.603 as adopted.
Several commenters questioned whether SB 1670 authorizes
the program to verify nancial responsibility for both owners and
drivers of motor vehicles. Some commenters also questioned
whether the driver of a motor vehicle could use his personal
insurance to satisfy the requirements of the Texas Motor Vehi-
cle Safety Responsibility Act and the program when the owner
of the vehicle does not have appropriate motor vehicle insur-
ance. Another commenter argued that SB 1670 contemplated
only whether owners of motor vehicles had established nancial
responsibility, and did not expand the program to incorporate op-
erators of motor vehicles. The commenter noted that the Legis-
lature could have crafted the bill to include both owners and op-
erators had it chosen to do so. The Department disagrees that
SB 1670 limits the program solely to verifying whether the regis-
tered owner of a motor vehicle has established nancial respon-
sibility for that vehicle. Rather, the program extends to verifying
compliance with the Texas Motor Vehicle Safety Responsibility
Act as indicated by the SB 1670 requirement that the program
be most likely to employ a method of compliance that improves
public convenience. Transportation Code §601.051(1) provides
that a person may operate a motor vehicle if the person has es-
tablished nancial responsibility for the vehicle through an in-
surance policy that complies with Transportation Code, Chap-
ter 601, Subchapter D. Transportation Code §601.071 provides
that acceptable insurance may be in the form of an owner or op-
erator’s policy. To the extent that an operator is entitled under
law to comply with the Texas Motor Vehicle Safety Responsibil-
ity Act via an operator’s policy, the convenience of the program
would be diminished if the program did not provide a means for
the operator to have that compliance veried. This rule does not
change the requirements of how a person can establish nancial
responsibility under the Texas Motor Vehicle Safety Responsibil-
ity Act. This adoption refers herein to the term driver rather than
operator, but as used herein the two terms have the same mean-
ing. The Department has revised proposed §5.602 denitions of
event based process and match rate and §5.607 and adopted
them without references to term driver and/or motorist in order
to clarify that the scope of the program applies to verication of
coverage and also to indicate that the program responses will be
to specic insurance verication inquiries.
Commenters were concerned that the term covered individuals
in proposed §5.604(c) could be confusing because, under a
standard personal automobile insurance policy, any authorized
individual could be covered. A commenter recommended
changing covered individuals to listed individuals. The Depart-
ment agrees that clarication is needed. However, it is the
Department’s position that changing the subsection to include
listed driver would provide sufcient clarication, and the word
driver is consistent with the required reporting elds specied in
§§5.604(c), 5.607(e), and 5.608(d) that reference driver. In ac-
cordance with the purpose of SB 1670, it is not the Department’s
intent to address all possible coverage scenarios, but rather to
require the necessary information to identify those persons as-
sociated with the insurance policy. The use of the term covered
in the proposed §5.604(c) was an inadequate expression of this
purpose. Substituting the term listed driver, meaning a driver
listed on a personal automobile insurance policy, in place of
covered individual should clarify this reporting requirement and
provide the vendor with sufcient information for more efcient
data matching, including cascading data matching. Additionally,
while it may be inferred from the context of the proposal, a
statement limiting this information to policies in force in Texas
is necessary to clarify the insurance policy information required
to be submitted to the vendor under §5.604(c). Therefore,
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the Department has changed proposed §§5.604(c) and (c)(4),
5.607(e)(2) and (4) - (6), and 5.608(d)(4) as adopted, to re-
quire the insurer to report each listed driver. These changes
clarify the reporting requirement and conrm that the reporting
requirement is part of the program and will also provide the
necessary information for the vendor to carry out the program.
In connection with this change, the term listed driver, meaning
a driver listed on a personal automobile insurance policy, has
been added as a denition in adopted §5.602(14). For reasons
stated in the following comment and response, the denition
of listed driver does not include named excluded drivers. Also
the descriptive phrase in Texas has been added to adopted
§5.604(c) to clarify that the required insurance policy information
to be reported by the insurer to the vendor are those policies
that are in force in Texas. In connection with these changes, the
Department has made nonsubstantive grammatical changes to
these subsections.
In related comments, some commenters questioned whether
named excluded driver data would have to be reported under
the proposed text. Some commenters argued that reporting
named excluded drivers was unnecessary and not required
under the program. Conversely, some commenters argued for
requiring the reporting of named excluded driver data. While
the Department is aware that one of the implementing agencies
believes that named excluded driver information will enable
it to achieve what it has determined to be an objective of the
legislation, the Department is also aware that the insurance
industry, including through the working group, has objected to
the required reporting of named excluded driver information
as being unnecessary and burdensome. As a result of these
differing views, the Department has decided to seek legislative
clarication on whether the named excluded driver information
should be required in the implementation of the program. In
the meantime, however, the Department encourages insurers
to report named excluded driver information. Concomitantly,
the Department has decided at this time that named excluded
drivers who are not offered coverage under the insurance policy
are not to be considered within the denition of listed driver
and, as such, are not required to be reported to the vendor
under adopted §§5.604(c) and (c)(4), 5.607(e)(2) and (4) - (6),
and 5.608(d)(4). To clarify this exclusion, the Department has
included language in the adopted §5.602(14) denition of listed
driver, which has been added as a result of other comments,
to provide that a listed driver is a driver listed on a personal
automobile insurance policy, not including a named excluded
driver to whom no coverage is offered under the insurance
policy. The criteria for reporting such information will be outlined
in the user guide.
Many commenters argued that the 98 percent match rate is un-
obtainable and unreasonable at the onset of the program. They
claimed that the highest required rate in other states is 92 per-
cent and that the industry average is 75 - 80 percent. The De-
partment believes that a 98 percent match rate is obtainable
due to the matching criteria and methods; however, the De-
partment will postpone the 98 percent match rate requirement
until January 1, 2010. Alternatively, an interim 95 percent rate
will be required beginning January 1, 2008. Insurers will be re-
sponsible for providing accurate data to ensure that their insur-
ance policy records match to a registered vehicle. In addition
to cleaning up the data, the initial error correction and database
clean-up procedure should also identify and eliminate those ve-
hicles and/or policies that are not required to be included as a
match for purposes of the program. Additionally, matching is
not based solely on directly matching each piece of data for an
entire insurance policy record. Rather, the program will rely on
both direct matches and partial matches. For the database sys-
tem, the vendor will develop and use cascading data matching
algorithms that are designed to analyze possible, but not exact,
matches and determine if it is more likely than not that a vehicle
matches with the insurance policy in question. Under the web
services program, the web services insurer is required to de-
velop a similar algorithm, but may be able to rene the algorithm
more to t its particular set of data. The additional information re-
quired by the program is designed to increase match rates. The
Department notes that Utah, Colorado, and New Mexico are cur-
rently close to meeting a 98 percent match rate. However, the
Department recognizes that the optimal match rate may need
to be achieved over a period of time and, based on comments,
has changed proposed §5.605(b) and §5.606(g) as adopted to
require a match rate of 95 percent by January 1, 2008, with an
increase to a 98 percent match rate by January 1, 2010.
Commenters expressed concern that the March 31, 2007 re-
quirement to commence reporting data in the database system
provided insufcient preparation time due to insurer staff limita-
tions and other insurer projects. One commenter estimated that
it could take 3,200 hours of programming time to comply with pro-
gram requirements. Additionally, commenters were concerned
that the March 31, 2007 date did not comply with the SB 1670
mandate that the rules and user guide be in place for at least
seven months before full implementation of the program was re-
quired. Conversely, other commenters stated that they could be
ready to begin reporting on or before January 1, 2007. The De-
partment disagrees with the assertion that the requirement to be-
gin data reporting equates to the full implementation of the pro-
gram. The Department believes that full implementation will oc-
cur when the program is ready for use by the end users. The De-
partment does recognize that a substantial amount of resources
may be required for some insurers to develop the required re-
porting program and that those insurers may have limited staff.
As such, the Department has established June 30, 2007, as the
new database system reporting requirement deadline in adopted
§5.604(b). In conjunction with this change, the Department has
also changed proposed §5.609 as adopted to adjust when new
insurers and insurers’ managing general agents (MGA) dele-
gated under §5.609 must begin submitting data under the new
sections §§5.601 - 5.611.
In both the database and web services systems, the insurers will
be responsible for evaluating the data errors, communicating
data errors to their policyholders, and making any correc-
tions that are possible. Some commenters were concerned
about the potentially signicant error correction costs. Other
commenters were concerned that the proposal specied the
timing, frequency, and manner of the required policyholder error
correction communication. Commenters argued that insurers
and agents know best how to communicate with customers;
that the requirements added an unnecessary expense; and
that, historically, such notices had generated limited response
in other states. The Department is aware that the cost of
error correction may indeed be signicant, especially at the
onset of the program. In consideration of these comments,
the Department has modied proposed §§5.605(e), 5.606(f),
and 5.607(f) as adopted to require only one error notice be
sent to the policyholder and to allow that notice to be in a form
chosen by the insurer. The proposal cost note recognized that,
based on experience in other states, initial error rates of 20
percent could reasonably be expected. Such error rates could
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result in thousands to hundreds of thousands of error notices
and additional communications between insurers and their
customers for each insurer. To reduce matching errors and their
associated costs, the program requires several types of insurer
data for use in cascading matching algorithms to increase the
match rate. It should also be noted that the adopted sections
do not require the insurer to take additional efforts to correct
data beyond communicating errors to their policyholders and
updating their records when, and if, the policyholder provides
the insurer additional information. Therefore, based on com-
ments and the anticipated costs to insurers, the Department
has changed proposed §§5.605(e), 5.606(f), and 5.607(f) with
respect to the frequency and manner of providing error notices
to customers. Under the adopted sections, the insurer will be
required to provide a single notice to the insured in a manner of
the insurer’s choosing. The database insurer will be required to
communicate a request to the policyholder to provide conrming
or corrected information within 10 calendar days after receiving
the error notice from the vendor. The web services insurer will
be required to communicate a request to the policyholder to
provide conrming or corrected information within 10 calendar
days after discovering the error. The form of communication
is not specied in the adopted sections, but is left to the in-
surer’s discretion. The Department and vendor may review
these notices during the auditing process. The insurer will not
be required to provide additional error notices; however, the
insurer may provide additional notices both to attempt to boost
the insurer’s match rate and/or avoid customer inconvenience.
Because of the changes in the frequency and manner of the
required communications, the Department has also made sev-
eral nonsubstantive grammatical and other editorial changes to
proposed §§5.605(e) and 5.606(f) as adopted.
A commenter asked for clarication that §5.605(g) meant that
the vendor will be sending verication transactions to insurers
as part of the program. The commenter suggested clarifying
the subsection by changing the language of this subsection to
read each database insurer must assist the vendor in auditing
the database program. The Department declines to make the
suggested change. The vendor will be reporting some verica-
tion transactions to the insurer to conrm the efciency and re-
liability of the cascading data matching system. To the extent
the vendor needs to conrm a cascading match, the vendor will
be required to request such conrmation from the insurer. How-
ever, in reviewing proposed §5.605(g), the Department has de-
termined that the last sentence of that subsection is not a require-
ment related to conrming cascading data matching, but instead
is a statement describing cascading data matching and, there-
fore, is more appropriately included in the denition of cascading
data matching. As such, the Department has removed the sen-
tence cascading data matching may not result in a 100 percent
match of all elds, but a match may be made with a reasonable
degree of accuracy from proposed §5.605(g) as adopted and
added the sentence to the denition of cascading data matching
in proposed §5.602(2) as adopted.
A commenter requested that database insurers have access to
TxDOT and DPS data containing registered vehicles and their
vehicle identication numbers (VIN) as part of the database er-
ror correction process. The Department declines to make this a
part of the database program. Some TxDOT information will be
available to web services insurers to allow them to perform data
cleaning and matching functions that are necessary for compli-
ance with the rule. It is not clear why an insurer would need to
duplicate the efforts of the vendor in the database system and, as
such, delivery of TxDOT data is not part of the database system.
However, as DPS data will not be part of the web services system
data clean-up process, the Department has also changed pro-
posed §5.606(f)(5) as adopted to remove the reference to DPS
data.
Also with respect to error correction, a commenter requested
that the Department add to the rule a statement that the vendor
will send error notices to an insurer’s delegated managing gen-
eral agent (MGA) under adopted §5.609(a). The Department
agrees to make this change in proposed §§5.605(e); 5.606(f);
and 5.608(e), (f), and (g) as adopted. Additionally, for clari-
cation purposes, the Department has also included a denition
of the term delegated MGA in adopted §5.602(8): a Depart-
ment licensed managing general agent operating on behalf of
an insurer through a delegation contract with that insurer under
§5.609(a) of this subchapter (relating to Delegation and New In-
surers). The Department has changed §§5.605(e); 5.606(f); and
5.608(e), (f), and (g) to clarify that error correction and TxDOT
le data information will be sent to both the insurer and its desig-
nated MGA. The Department, however, has not added the term
delegated MGA to every reference to insurer in adopted §§5.601
- 5.611, because adopted §5.609(a) clearly states that the del-
egated MGA is jointly and severally responsible for meeting the
insurer’s program requirements. As such, if the requirement ap-
plies to the insurer, then the requirement applies to the dele-
gated MGA. However, the comment indicates that this relation-
ship was not denitive in the proposal. Therefore, to further clar-
ify that the delegated MGA will stand in the place of the insurer
with respect to the requirements of §§5.601 - 5.611, the Depart-
ment has added to the rst sentence of proposed §5.609(a) as
adopted the statement that, to the extent an insurer has contrac-
tually delegated any requirement of §§5.601 - 5.611 to an MGA,
the MGA shall be deemed an insurer for the purposes of §§5.601
- 5.611.
Also as to delegated MGAs, a commenter inquired if an insurer
could delegate to more than one MGA. The Department has
made a change to proposed §5.609(a) to clarify that this is al-
lowed. The Department notes that it is the responsibility of the
insurer and MGAs to clearly delineate insurance policy program
responsibilities in a delegation agreement or potentially become
jointly and severally responsible for compliance on all of the in-
surer’s policies. Further, a commenter requested that newly ap-
pointed MGAs be treated as new insurers so that data they are
responsible for submitting would not be due for 30 days. The
Department agrees with this change. To effect this change, the
Department has added §5.609(d) to the adopted text to state
that an MGA has the same reporting options as an insurer and
that an MGA subsequently contracting with an insurer must be-
gin reporting in the same manner as an insurer under adopted
§5.609(b) and (c). The Department has also made a nonsub-
stantive correction to the reference to the title of §5.606 in pro-
posed §5.609(b) as adopted.
A commenter argued that the penalty provisions are inappropri-
ately severe and requested that a willful or knowing requirement
be added to proposed §5.610. The Department disagrees that
the penalty provisions are overly harsh. The penalty provisions
are established by statute. The standard for enforcement under
each statute is established by that particular statute and can-
not be modied by rule. However, to clarify how the provisions
will operate procedurally, the Department has changed proposed
§5.610(a) as adopted to read the commissioner may, after op-
portunity for notice and hearing, discipline an insurer or license
holder under Insurance Code Chapters 82, 83, and 84, and any
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other applicable law if the commissioner determines the insurer
or license holder is in violation of, or has failed to comply, with
any of the requirements of §§5.601 - 5.611.
Adopted §5.601 states the basic purpose and scope of the new
division, §§5.601 - 5.611. Adopted §5.602 provides denitions
for certain terms used in the division. Adopted §5.603(a)
describes that the Financial Responsibility Verication Pro-
gram Guide and User Manual (user guide), established in
accordance with SECTION 4 of SB 1670 (Acts 2005, 79th
Leg., R.S., chap. 892, SB 1670 sec. 4), will provide technical
guidance to insurers on how to comply with the requirements
and procedures specied in §§5.601 - 5.611. The user guide
specications are subject to change based on technology or
program experience. Such changes to the user guide shall not
affect the substantive requirements of this division. Adopted
§5.604 sets forth the reporting requirements for insurers using
the database program, including specifying that data must be
reported weekly; that reporting should commence no later than
June 30, 2007; and the types of data that must be reported.
Adopted §5.605 species required match rates and data error
correction requirements and procedures for insurers using the
database program, including the response time for general
data submission errors, and directs the insurer to make at least
one attempt to communicate non-matching policy errors to the
policyholder within 10 calendar days of receiving the error no-
tice. Section 5.605 also establishes that insurers with less than
1,000 policies are required to work with the vendor to establish
alternate reporting procedures. Adopted §5.606 establishes
the development time frame and submission requirements for
insurers using the web services program. Section 5.606 also
establishes a submission review and appeal process. Section
5.606 further sets forth web services system testing and error
correction procedure requirements for web services insurers,
including that the insurer must make at least one attempt to
communicate this error to the policyholder within 10 calendar
days of discovering the error. Adopted §5.607 establishes the
web services system requirements for insurers electing to use
the web services program. These requirements include that
a web services insurer must design, develop, and maintain a
web services system; design a matching program algorithm
that can match specied insurer information to vendor supplied
TxDOT data; comply with XML transmission standards and
protocols; and comply with specied procedures relating to
data condentiality and security standards. Adopted §5.608
species the web services program performance requirements
for insurers electing to use the web services program. These
requirements include accepting and responding to insurance
verication inquiries from the vendor within certain time frames,
specifying required formats for responses and data submitted
with the responses, and specifying required program match
rates and procedures for performing ongoing verication pro-
gram matches. Adopted §5.609 provides that insurers may
delegate certain aspects of program compliance, but not re-
sponsibility for compliance, to one or more managing general
agents (MGA). Section 5.609 also sets forth how insurers and
MGAs entering the Texas market after the effective date of
this adoption must comply with this division. Adopted §5.610
references Insurance Code provisions applicable to persons
violating the adopted sections and species that all persons are
subject to criminal penalty for unauthorized disclosure or use of
program information under Transportation Code §601.454(d).
Adopted §5.611 describes the voluntary test program and sets
forth the means for participating insurers to test the program
and obtain approval from the implementing agencies for use in
Texas.
SUMMARY OF COMMENTS AND AGENCY’S RESPONSE.
General: Commenters were concerned that privacy issues are
not adequately addressed in the proposed rule.
Agency Response: The Department and other implementing
agencies take privacy issues very seriously and expect compli-
ance with all applicable privacy laws. The program vendor will
be contractually required to maintain the data and operate the
system in a manner that will sufciently protect the privacy of
motor vehicle owners and drivers and safeguard the security
and integrity of insurance company information. The program
vendor and all program users are also subject to applicable
privacy laws and associated penalty provisions, including the
criminal penalty provisions set forth in Transportation Code
§601.454(d).
General: A commenter argued that insurance data matching
systems are expensive to set up and maintain for states, insur-
ers, and the public. The commenter further argued that there is
no conclusive and undisputed evidence that they reduce unin-
sured driving and that the program is, thus, not cost effective.
Agency Response: To the extent that this comment goes to
whether Texas should have a verication program, the Texas
Legislature determined that it should when it adopted SB 1670,
79th Legislature, Regular Session. If the comment goes to the
type of program that should be implemented, the Department
disagrees with this assertion. The Department and other im-
plementing agencies reviewed alternative systems and existing
programs in other states. Following that review, the Department
and the other implementing agencies established the program
as being most likely to accomplish the statutory goals set forth in
Transportation Code §601.452(a), including reducing the num-
ber of uninsured motorists and being cost effective. However,
the Department recognizes that changes in technology may of-
fer better solutions in the future. In anticipation of this possibil-
ity, adopted §5.611 sets out a procedure by which insurers may
test, demonstrate, and obtain implementing agency approval as
an alternative to the current program systems.
General: Several commenters argued that the vendor should be
selected before the adoption of the rule.
Agency Response: The Department disagrees that the vendor
must be selected prior to the adoption of these rules. SB 1670
does not require that the vendor be selected before the rule is
adopted. Additionally, Transportation Code §601.453(a) does
not list development of rules within the scope of work the ven-
dor is required to perform for the program. The vendor is also
not required to select the type of information that insurers can
be required to provide in these rules. Rather, Transportation
Code §601.454(b) states that the vendor will be required to use
the information that is determined to be necessary by the imple-
menting agencies to carry out Transportation Code, Chapter 601
Subchapter N. This adoption sets forth insurer information that
the implementing agencies have determined to be necessary to
carry out Transportation Code, Chapter 601, Subchapter N. Fi-
nally, §601.453(c) states that the vendor’s contract cannot have
more than a ve-year term, but Transportation Code, Chapter
601, Subchapter N, does not have a corresponding time limita-
tion on the rules that are to be adopted under that subchapter or
a requirement that rules must be changed for each future ven-
dor.
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General: One commenter was concerned that other state agen-
cies had not jointly published their rules as required by Trans-
portation Code §601.452(b) and §502.1715.
Agency Response: The Department disagrees that Transporta-
tion Code §601.452(b) §and 502.1715 require the implementing
agencies to join in a single rule adoption, to adopt the same rules
simultaneously, or even for each agency to adopt rules. A joint
adoption by four agencies would be a cumbersome project and
could require agencies to adopt rules unrelated to their functional
areas and potentially exceeding their legal authority. SB 1670,
SECTION 4, thus claries the rule requirement when it states
that the agencies responsible for implementing Subchapter N,
Chapter 601, Transportation Code, as added by this Act, shall
adopt rules and establish and publish a user guide clearly speci-
fying requirements and procedures for providing information un-
der the verication program under that subchapter not later than
seven months before the full implementation of the program. The
Department considers this reference to the agencies responsible
to be a legislative directive that each agency is to adopt rules that
are necessary and required for that agency to administer its re-
sponsibilities under the program. This directive is substantively
different from SB 1670 references to the implementing agencies.
As such, jointly is an instruction that the implementing agencies
shall cooperate in determining their individual agency responsi-
bilities. The implementing agencies may adopt rules as neces-
sary to administer their individual agency program requirements.
Moreover, none of the other implementing agencies objected to
the Department’s proposal.
General: A commenter objected that the implementing agencies
will determine when it is feasible to include commercial policies
and wanted insurers to be involved in the decision.
Agency Response: SB 1670, SECTION 4, specically requires
the implementing agencies to determine when it is feasible to im-
plement the program for vehicles covered under a commercial
insurance policy. As stated in this adoption, commercial policy
requirements will be added by rule at a later date through a sep-
arate rulemaking process. All persons will have an opportunity
to comment on that rule proposal.
Public Benet/Cost Note: Commenters were concerned that the
Department failed to accurately estimate the costs large insurers
will incur in designing programs to collect the required data for
submission to the vendor. Several commenters argued that 80
hours of implementation time and $500 yearly operational costs
greatly underestimate the time and costs that insurers will incur
to implement and support the program. A commenter estimated
up to 3,200 hours of implementation time; $1.3 million imple-
mentation costs; and $340,000 yearly operational costs. Con-
versely, some commenters indicated the $80,000 amount and
lower maintenance amounts were in line with their expectations.
Agency Response: The program applies to insurers issuing a
few thousand policies to several million policies in the state of
Texas. The $80,000 and $1.3 million dollar amounts stated in
the cost note in the Department’s notice of proposal, published in
the September 8, 2006, edition of the Texas Register (31 TexReg
7226), were examples of costs that had either been provided to
the Department or provided in testimony to the Texas Legisla-
ture. They were not stated as exact gures for this program, but
were used to buttress the Department’s program cost note es-
timate range in the preceding sentence. That sentence reads:
total probable economic costs to each insurer to comply with this
proposal will vary based on whether the insurer opts to partici-
pate in the database program or the web services program and
is estimated to be within the range of several thousand to sev-
eral million dollars per insurer depending on several factors dis-
cussed in this cost note. (cost note, 31 TexReg 7228). Those
factors were summarized in that same paragraph as an insurer’s
costs will depend on the insurer’s existing data systems, existing
staff, number of policyholders, and quality of data. (cost note, 31
TexReg 7228) The Department further elaborated with respect to
the cost of error correction that it had received information based
on experience in other states that initial policy error rates of 20
percent could reasonably be expected. Such error rates would
result in thousands to hundreds of thousands of error notices
and additional communications between insurers and their cus-
tomers. The cost note, however, did not simply give broad esti-
mates but identied sources of costs and associated employee
costs for the design, maintenance and error correction phases of
the program. These sources of costs and job functions were not
disputed. As to the cost of employees performing certain tasks,
those values were based on the average wage for that type of
job for the industry as published by the Texas Workforce Com-
mission. If an insurer chooses to pay a different wage for a job
type, that is a business choice for that insurer and not a cost that
can be reected in a cost note. Finally, several commenters, pri-
marily representing small or medium sized insurers, stated that
the cost note was in line with their expectations. As such, the
Department does not believe the cost note was incorrect or un-
derstated.
Public Benet/Cost Note: Several commenters argued that the
legislative goal of the program was not insurance claim conr-
mation.
Agency Response: The Department agrees that this is not a
stated goal of the legislation and the program is not intended or
contemplated to conrm insurance coverage for claims process-
ing purposes. As published in the cost note in the Department’s
notice of proposal published in the September 8, 2006, edition of
the Texas Register (31 TexReg 7226), the statement reduction
of . . . and the expense and delay in resolving personal auto-
mobile insurance claims is an opinion that a potential benet of
reducing the number of uninsureds might also be to reduce the
expense and delay in resolving personal automobile insurance
claims.
§5.602: A commenter suggested a denition for commercial au-
tomobile insurance policies.
Agency Response: The Department declines to make the sug-
gested change. The implementing agencies will determine when
it is feasible to add commercial insurance policies to the program
and at that time the implementing agencies will dene the types
of commercial motor vehicle insurance policies to be covered by
the program. Additionally, the Department does not believe that
this denition is necessary for the implementation of the adopted
sections. §5.602(2) and §5.605(g): A commenter asked for clar-
ication that §5.605(g) meant that the vendor will be sending
verication transactions to insurers as part of the program. The
commenter suggested clarifying the subsection by changing the
language of this subsection to read each database insurer must
assist the vendor in auditing the database program.
Agency Response: The Department declines to make the sug-
gested change. The vendor will be reporting some verication
transactions to the insurer to conrm the efciency and reliabil-
ity of the cascading data matching system. To the extent the
vendor needs to conrm a cascading match, the vendor will be
required to request such conrmation from the insurer. How-
ever, in reviewing proposed §5.605(g), the Department has de-
31 TexReg 9736 December 1, 2006 Texas Register
termined that the last sentence of that subsection is not a require-
ment related to conrming cascading data matching, but instead
is a statement describing cascading data matching and, there-
fore, is more appropriately included in the denition of cascading
data matching. As such, the Department has removed the sen-
tence cascading data matching may not result in a 100 percent
match of all elds, but a match may be made with a reasonable
degree of accuracy from proposed §5.605(g) as adopted and
added the sentence to the denition of cascading data matching
in proposed §5.602(2) as adopted.
§5.602(11) and (15) and §5.607(a): Several commenters ques-
tioned whether SB 1670 authorizes the program to verify nan-
cial responsibility for both owners and drivers of motor vehicles.
Some commenters also questioned whether the driver of a motor
vehicle could use his personal insurance to satisfy the require-
ments of the Texas Motor Vehicle Safety Responsibility Act and
the program when the owner of the vehicle does not have appro-
priate motor vehicle insurance. Another commenter argued that
SB 1670 contemplated only whether owners of motor vehicles
had established nancial responsibility and did not expand the
program to incorporate operators of motor vehicles. The com-
menter noted that the Legislature could have crafted the bill to
include both owners and operators had it chosen to do so.
Agency Response: The Department disagrees that SB 1670 lim-
its the program solely to verifying whether the registered owner
of a motor vehicle has established nancial responsibility for that
vehicle. Rather, the program extends to verifying compliance
with the Texas Motor Vehicle Safety Responsibility Act as indi-
cated by the SB 1670 requirement that the program be most
likely to employ a method of compliance that improves public
convenience. Transportation Code §601.051(1) provides that
a person may operate a motor vehicle if the person has es-
tablished nancial responsibility for the vehicle through an in-
surance policy that complies with Transportation Code, Chap-
ter 601, Subchapter D. Transportation Code §601.071 provides
that acceptable insurance may be in the form of an owner or op-
erator’s policy. To the extent that an operator is entitled under
law to comply with the Texas Motor Vehicle Safety Responsibil-
ity Act via an operator’s policy, the convenience of the program
would be diminished if the program did not provide a means for
the operator to have that compliance veried. This rule does not
change the requirements of how a person can establish nancial
responsibility under the Texas Motor Vehicle Safety Responsibil-
ity Act. This adoption refers herein to the term driver rather than
operator, but as used herein have the same meaning. The De-
partment has revised proposed §5.602 denitions of event based
process and match rate and §5.607, and adopted them without
references to the term driver and/or motorist in order to clarify
that the scope of the program applies to verication of coverage
and also to indicate that the program responses will be to spe-
cic insurance verication inquiries.
§§5.602(14), 5.604(c), 5.607(e), and 5.608(d): Commenters
were concerned that the term covered individuals in proposed
§5.604(c) could be confusing because, under a standard per-
sonal automobile insurance policy, any authorized individual
could be covered. A commenter recommended changing
covered individuals to listed individuals.
Agency Response: The Department agrees that clarication is
needed. However, it is the Department’s position that changing
the subsection to include listed driver would provide sufcient
clarication; and the word driver is consistent with the required
reporting elds specied in §§5.604(c), 5.607(e), and 5.608(d)
that reference driver. In accordance with the purpose of SB
1670, it is not the Department’s intent to address all possible
coverage scenarios, but rather to require the necessary infor-
mation to identify those persons associated with the insurance
policy. The use of the term covered in the proposed §5.604(c)
was an inadequate expression of this purpose. Substituting the
term listed driver, meaning a driver listed on a personal automo-
bile insurance policy, in place of covered individual should clarify
this reporting requirement and provide the vendor with sufcient
information for more efcient data matching, including cascad-
ing data matching. Additionally, while it may be inferred from the
context of the proposal, a statement limiting this information to
policies in force in Texas is necessary to clarify the insurance
policy information required to be submitted to the vendor under
§5.604(c). Therefore, the Department has changed proposed
§§5.604(c) and (c)(4), 5.607(e)(2) and (4) - (6), and 5.608(d)(4)
as adopted, to require the insurer to report each listed driver.
These changes clarify the reporting requirement and conrm that
the reporting requirement is part of the program and will also
provide the necessary information for the vendor to carry out the
program. In connection with this change, the term listed driver,
meaning a driver listed on a personal automobile insurance pol-
icy, has been added as a denition in adopted §5.602(14). For
reasons stated in the following comment and response the def-
inition of listed driver does not include named excluded drivers.
Also the descriptive phrase in Texas has been added to adopted
§5.604(c) to clarify that the required insurance policy informa-
tion to be reported by the insurer to the vendor are those policies
that are in force in Texas. In connection with these changes, the
Department has made nonsubstantive grammatical changes to
these subsections.
§5.602(14): In related comments, some commenters questioned
whether named excluded driver data would have to be reported
under the proposed text. Some commenters argued that report-
ing named excluded drivers was unnecessary and not required
under the program. Conversely, some commenters argued for
requiring the reporting of named excluded driver data.
Agency Response: While the Department is aware that one of
the implementing agencies believes that named excluded driver
information will enable it to achieve what it has determined to be
an objective of the legislation, the Department is also aware that
the insurance industry, including through the working group, has
objected to the required reporting of named excluded driver in-
formation as being unnecessary and burdensome. As a result of
these differing views, the Department has decided to seek leg-
islative clarication on whether the named excluded driver infor-
mation should be required in the implementation of the program.
In the meantime, however, the Department encourages insur-
ers to report named excluded driver information. Concomitantly,
the Department has decided at this time that named excluded
drivers who are not offered coverage under the insurance pol-
icy are not to be considered within the denition of listed driver
and, as such, are not required to be reported to the vendor un-
der adopted §§5.604(c) and (c)(4), 5.607(e)(2) and (4) - (6), and
5.608(d)(4). To clarify this exclusion, the Department has in-
cluded language in the adopted §5.602(14) denition of listed
driver, which has been added as a result of other comments, to
provide that a listed driver is a driver listed on a personal auto-
mobile insurance policy, not including a named excluded driver
to whom no coverage is offered under the insurance policy. The
criteria for reporting such information will be outlined in the user
guide.
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§5.602(15) and §5.605: Several commenters were concerned
that the data matching process and criteria were not dened.
Agency Response: The Department believes the process is ad-
equately described in the adopted sections. Match rate is de-
ned in adopted §5.602(15) as the percentage of insurance pol-
icy records matched to vehicles, divided by the total number of
all insurance policy records. Matching will be done either by the
vendor in the database system or by the web services insurer in
the web services system. Matches can be established through
direct matches of elds, such as VINs, and through the use of
cascading data algorithms. The algorithms will be developed ei-
ther by the vendor for the database system or by the insurer for
the web services system.
§5.602(17): A commenter was concerned that the reference to
stationary mobile home trailers in the denition of personal auto-
mobile insurance policy could include stationary mobile homes
covered under automobile insurance policies and suggested a
change to the denition.
Agency response: The Department declines to make the sug-
gested change. The reference to trailers is based on the deni-
tion of a motor vehicle in Transportation Code §601.001(5). The
Department considered revising the denition of a personal au-
tomobile insurance policy but, in considering all aspects of the
terminology, was unable to create a more satisfactory denition
than the proposed denition of personal automobile insurance
policy. The issue raised in this comment may be limited to some
extent because it will depend on the number of mobile homes
that are covered under a motor vehicle insurance policy. To the
extent such policies are reported, the Department expects that
issues related to those policies will be resolved during the data
clean-up phase of the program.
§§5.602(23); 5.603; 5.604(c) and (e); 5.605(d) and (e); 5.506
(c), (d), (e) and (f); 5.607(j); and 5.608(j) and (k): The Depart-
ment received a comment questioning the Department’s com-
pliance with the Administrative Procedures Act (APA), Govern-
ment Code, Chapter 2001. More specically, the commenter ar-
gued that, since the user guide creates requirements that insur-
ers could be sanctioned for violating, the user guide must be
adopted separately as a rule or as part of the proposed rule.
Additionally, the commenter objected to the proposal because a
completed user guide was not available for review at the same
time as the proposed rule and, thus, claimed that proper notice
of the rule was not given pursuant to the APA. Several other
commenters also complained about the lack of a user guide for
review and comment before the adoption of the proposal.
Agency Response: The Department disagrees with these as-
sertions and argues that they are contrary to the language of
SB 1670. Under SB 1670, the Legislature specically granted
rulemaking authority to administer, or carry out, Transportation
Code, Subchapter N, in Transportation Code §601.452(b) and
§502.1715(b). However, while SB 1670 provides clear instruc-
tion to adopt rules, it does not state that the user guide is to be
adopted by rule or as a rule. Instead, SB 1670, SECTION 4,
provides clear instruction that the agencies responsible for im-
plementing Subchapter N, Chapter 601, Transportation Code,
as added by this Act, shall adopt rules and establish and publish
a user guide clearly specifying requirements and procedures for
providing information under the verication program under that
subchapter. As such, the user guide is not a rule, or required to
be part of the rules to be adopted to administer, or to carry out,
Transportation Code, Chapter 601, Subchapter N.
Transportation Code §601.452 sets forth the requirement to es-
tablish the program. Transportation Code §601.453 describes
the program agent (herein called the vendor) and the scope of
the vendor’s contract. Transportation Code §601.454 requires
insurance companies to submit data determined by the imple-
menting agencies as necessary for the vendor to carry out the
program. This adoption sets forth the insurance policy informa-
tion that the implementing agencies have determined will be nec-
essary for the vendor to carry out the program and implements
the requirement that the insurer must provide that information to
the vendor. The user guide does not create these requirements.
The user guide will contain references to statutes of this state
and these adopted sections. However, to that end, the user
guide is just a reference tool because the user guide cannot al-
ter the referenced statutes or the adopted sections. What the
user guide will do is explain how the information required un-
der this adoption is to be submitted. As such, while the user
guide will have general applicability to insurers, it is questionable
whether, under Government Code §2001.003(6), the user guide
constitutes a state agency statement that either implements, in-
terprets, or prescribes law or policy; or describes the procedure
or practice requirements of a state agency. The Department’s
interpretation is that, as a document, the user guide does not
meet the §2001.003(6) denition of a rule.
As to the question of opportunity to comment on the user guide,
the Department disagrees that this is a requirement under SB
1670 or the APA. The user guide is not a rule. It does not create
the obligation to submit data to the vendor. Neither the APA nor
SB 1670 requires public comment on the user guide. However,
although not required, the Department has solicited comments
from the public and users on a draft user guide, including pub-
lishing notice of a draft user guide for comment in the October
20, 2006, issue of the Texas Register (31 TexReg 8766).
In summary, the Legislature identied the rules to be adopted
and specically did not require the user guide to be adopted by
reference or as a separate rule. Further, the user guide does
not t within the scope of a rule as dened by Government Code
§2001.003. The adopted sections administer the program, in-
cluding specifying the information that the implementing agen-
cies have determined to be necessary for the vendor to carry
out the program and implementing the requirement for the insur-
ers to submit that data to the vendor. The user guide provides
guidance for complying with those sections.
While the Department disagrees with the commenter that the
user guide must be adopted as a rule and/or be subject to
public comment for the preceding reasons, the Department
has changed proposed §5.603 in this adoption to clarify that
the user guide established in accordance with SECTION 4 of
SB 1670 (Acts 2005, 79th Leg., R.S., chap. 892, SB 1670
sec. 4) will provide guidance to insurers on how to comply with
the requirements and procedures specied in §§5.601 - 5.611.
Additionally, as a result of this change, the Department has
changed the denition in proposed §5.602 as adopted to dene
the term user guide instead of the term manual. The Department
has also changed proposed §§5.604(c) and (e); 5.605(d) and
(e); 5.606(c), (d), (e) and (f); and 5.608(j) as adopted, and has
also deleted proposed §5.607(j) and §5.608(k) in their entirety,
to remove proposed references to manual requirements that the
Department has determined are no longer necessary because
of the change to §5.603 as adopted.
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§5.603: Several commenters suggested that procedural details
would be more appropriately placed in the user guide and
wanted the rule to allow for more exibility.
Agency Response: The Department declines to make any
changes based on this comment. As discussed in the prior
comment, the user guide and the adopted sections fulll dif-
ferent functions with respect to the program. As such, it is not
simply a matter of making one exible and the other detailed.
The adopted sections set forth administrative requirements,
specify the information that must be submitted to the vendor
under the program, and establish the requirement to submit that
information. The user guide instructs insurers as to the format
and the procedure for submitting the information to the vendor.
§5.603: A commenter wanted the opportunity for notice and
comment before any future changes are made to the user guide.
Another commenter argued that the user guide should be able
to override any specic details in the adopted sections if the
changes were agreed to through a consensus among the insur-
ers and agencies.
Agency Response: The Department declines to make any
changes based on this comment. As previously stated, the
user guide is not a rule, and SB 1670 does not require public
comment on the user guide or a consensus between insurers
and the implementing agencies. Additionally, adopted §5.603
makes it clear that any changes made to the user guide cannot
alter the requirements in §§5.601 - 5.611. However, the Depart-
ment anticipates informally soliciting public comments on any
future changes to the user guide that are substantive and/or
extensive in nature.
§5.604(b) and §5.609: Commenters expressed concern that the
March 31, 2007 requirement to commence reporting data in the
database system provided insufcient preparation time due to in-
surer staff limitations and other insurer projects. One commenter
estimated that it could take 3,200 hours of programming time to
comply with program requirements. Additionally, commenters
were concerned that the March 31, 2007 date did not comply
with the SB 1670 mandate that the rules and user guide be in
place for at least seven months before full implementation of the
program was required. Conversely, other commenters stated
that they could be ready to begin reporting on or before January
1, 2007.
Agency Response: The Department disagrees with the asser-
tion that the requirement to begin data reporting equates to the
full implementation of the program. The Department believes
that full implementation will occur when the program is ready for
use by the end users. The Department does recognize that a
substantial amount of resources may be required for some in-
surers to develop the required reporting program and that those
insurers may have limited staff. As such, the Department has es-
tablished June 30, 2007 as the new database system reporting
requirement deadline in adopted §5.604(b). In conjunction with
this change, the Department has also changed proposed §5.609
as adopted to adjust when new insurers and insurers’ managing
general agents (MGA) delegated under §5.609 must begin sub-
mitting data under the new sections §§5.601 - 5.611.
§5.604(c): Some commenters opined that weekly data sub-
missions are unwieldy and noted technological difculties and
time constraints with weekly reporting. These commenters
suggested a bi-weekly or monthly data reporting requirement.
Conversely, some commenters were satised with weekly
reporting and/or wanted an allowance to increase the frequency
to daily reporting to attain accuracy.
Agency Response: The Department declines to make any of
these suggested changes. A goal of the program is to minimize
public and user inconvenience that could result from unmatched
vehicles due to lack of data timeliness, especially for new
vehicles. The weekly submission requirement in the adopted
§5.604(c) should accomplish that goal while not placing too
great a burden on insurers. More frequent submissions, how-
ever, were not considered in the proposal and may be unduly
burdensome on insurers.
§5.604(c): Many commenters stated that the database program
requires excessive and/or non-useful information. Some com-
menters suggested allowing reporting of alternate data. Con-
versely, some commenters were generally satised with the data
requirements and felt the required data will lead to a better match
rate.
Agency Response: The Department and the other implement-
ing agencies have determined the information to be necessary
for the vendor to carry out the program. As stated in a prior com-
ment response, insured driver information may be useful in ver-
ifying compliance with the Texas Motor Vehicle Safety Respon-
sibility Act under Transportation Code §601.051 and §601.071.
Additionally, more information will assist the vendor in develop-
ing and implementing cascading matching algorithms that will
enhance match rates and match rate accuracy. Limited infor-
mation would result in a lower match rate. Increased program
match rates through cascading matching algorithms should im-
prove the public convenience by reducing the number of indi-
viduals who may be unnecessarily identied as uninsured. In
addition, an increased match rate will reduce insurer error cor-
rection expenses due to less error reports.
§5.604(c): A commenter was concerned about how international
driver’s licenses would work within the program. The commenter
also questioned if the program would allow for alpha prexes on
insurance policies issued through various insurance programs.
Agency Response: The user guide will provide guidance to in-
surers with respect to how this type of data can be submitted to
the vendor so that the vendor can carry out the program.
§5.604(c): A commenter recommended removing coverage
dates, or limiting coverage dates to the current policy term.
Agency Response: The Department declines to make a change.
Coverage date information will be useful in establishing the ac-
curacy of the system, particularly with respect to any lag in re-
porting. As for the scope of coverage dates, the information that
is requested is for the current policy term.
§5.605: Some commenters questioned how the program would
account for vehicles insured in Texas, but not registered in Texas,
or conversely registered in Texas, but not insured in Texas.
Agency Response: Vehicles insured in Texas, but not registered
in Texas, will have to be dealt with through the error correction
process and may require information from the owner to clarify
this situation. Vehicles registered in Texas, but not insured in
Texas, will be identied during the ongoing verication process
and handled accordingly by the vendor.
§5.605 and §5.606(f)(5): A commenter requested that database
insurers have access to TxDOT and DPS data containing regis-
tered vehicles and their vehicle identication numbers (VIN) as
part of the database error correction process.
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Agency Response: The Department declines to make this a
part of the database program. Some TxDOT information will be
available to web services insurers to allow them to perform data
cleaning and matching functions that are necessary for compli-
ance with the rule. It is not clear why an insurer would need to
duplicate the efforts of the vendor in the database system and, as
such, delivery of TxDOT data is not part of the database system.
However, as DPS data will not be part of the web services system
data clean-up process, the Department has also changed pro-
posed §5.606(f)(5) as adopted to remove the reference to DPS
data.
§5.605(b): Many commenters argued that the 98 percent match
rate is unobtainable and unreasonable at the onset of the pro-
gram. They claimed that the highest required rate in other states
is 92 percent and that the industry average is 75 - 80 percent.
Agency Response: The Department believes that a 98 percent
match rate is obtainable due to the matching criteria and meth-
ods; however, the Department will postpone the 98 percent
match rate requirement until January 1, 2010. Alternatively,
an interim 95 percent rate will be required beginning January
1, 2008. Insurers will be responsible for providing accurate
data to ensure that their insurance policy records match to a
registered vehicle. In addition to cleaning up the data, the initial
error correction and database clean-up procedure should also
identify and eliminate those vehicles and/or policies that are not
required to be included as a match for purposes of the program.
Additionally, matching is not based solely on directly match-
ing each piece of data for an entire insurance policy record.
Rather, the program will rely on both direct matches and partial
matches. For the database system, the vendor will develop and
use cascading data matching algorithms that are designed to
analyze possible, but not exact, matches and determine if it is
more likely than not that a vehicle matches with the insurance
policy in question. Under the web services program, the web
services insurer is required to develop a similar algorithm, but
may be able to rene the algorithm more to t its particular set
of data. The additional information required by the program is
designed to increase match rates. The Department notes that
Utah, Colorado, and New Mexico are currently close to meeting
a 98 percent match rate. However, the Department recognizes
that the optimal match rate may need to be achieved over a
period of time and, based on comments, has changed proposed
§5.605(b) and §5.606(g) as adopted to require a match rate of
95 percent by January 1, 2008, with an increase to a 98 percent
match rate by January 1, 2010.
§5.605(b): A commenter requested an exception to the 98 per-
cent match rate for insurers that write non-standard automobiles
and cannot perform VIN validation because these vehicle’s VINs
do not conform to Federal standards. Another commenter was
concerned that specialty products having a non-standard VIN
may result in a high error rate.
Agency Response: The Department does not believe an exemp-
tion is necessary for non-standard VIN because all data is not
required to match to achieve a cascading data match and VINs
are not an exclusive match criteria. As such, since the vendor
will be using multiple elds to match data through a cascading
match, a non-standard VIN should not present a matching prob-
lem.
§5.605(b): A commenter suggested that the 98 percent match
rate is too low.
Agency Response: The Department declines to increase the
match rate because the Department is not aware of any state
operating a similar insurance verication program currently re-
porting exceeding a 98 percent match rate.
§§5.605(e), 5.606(f), and 5.607(f): Some commenters were con-
cerned about the potentially signicant error correction costs.
Other commenters were concerned that the proposal specied
the timing, frequency, and manner of the required policyholder
error correction communication. Commenters argued that insur-
ers and agents know best how to communicate with customers;
that the requirements added an unnecessary expense; and that,
historically, such notices had generated limited response in other
states.
Agency Response The Department agrees to change the pro-
posed requirements as to the frequency and manner of policy-
holder error correction notices. The Department is aware that
the cost of error correction may indeed be signicant, especially
at the onset of the program. In consideration of these comments,
the Department has modied proposed §§5.605(e), 5.606(f), and
5.607(f) as adopted to require only one error notice be sent to the
policyholder and to allow that notice to be in a form chosen by
the insurer. The proposal cost note recognized that, based on
experience in other states, initial error rates of 20 percent could
reasonably be expected. Such error rates could result in thou-
sands to hundreds of thousands of error notices and additional
communications between insurers and their customers for each
insurer. To reduce matching errors and their associated costs,
the program requires several types of insurer data for use in cas-
cading matching algorithms to increase the match rate. It should
also be noted that the adopted sections do not require the insurer
to take additional efforts to correct data beyond communicating
errors to their policyholders and updating their records when,
and if, the policyholder provides the insurer additional informa-
tion. Therefore, based on comments and the anticipated costs
to insurers, the Department has changed proposed §§5.605(e),
5.606(f), and 5.607(f) with respect to the frequency and manner
of providing error notices to customers. Under the adopted sec-
tions, the insurer will be required to provide a single notice to
the insured in a manner of the insurer’s choosing. The database
insurer will be required to communicate a request to the policy-
holder to provide conrming or corrected information within 10
calendar days after receiving the error notice from the vendor.
The web services insurer will be required to communicate a re-
quest to the policyholder to provide conrming or corrected infor-
mation within 10 calendar days after discovering the error. The
form of communication is not specied in the adopted sections,
but is left to the insurer’s discretion. The Department and vendor
may review these notices during the auditing process. The in-
surer will not be required to provide additional error notices; how-
ever, the insurer may provide additional notices both to attempt
to boost the insurer’s match rate and/or avoid customer incon-
venience. Because of the changes in the frequency and manner
of the required communications, the Department also made sev-
eral nonsubstantive grammatical and other editorial changes to
proposed §5.605(e) and §5.606(f), as adopted.
§5.605(e): Some commenters argued that the vendor, not the
insurers, should be responsible for notifying policyholders and
correcting errors. Other commenters argued that policyholder
error notices should come from the insurer.
Agency Response: The Department declines to change the re-
quirement that the insurer notify policyholders regarding data er-
rors. The program does not have sufcient funding at this time
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for the vendor to perform the policyholder error notication func-
tion. Further, the Department is not persuaded that consumers
would be more likely to respond to a request for information from
an unfamiliar vendor rather than from their own insurance com-
pany.
§§5.605(e); 5.606(f); and 5.608(e), (f), and (g): A commenter
requested that the Department add to the rule a statement that
the vendor will send error notices to an insurer’s delegated MGA
under adopted §5.609(a).
Agency Response: The Department agrees to make this change
in proposed §§5.605(e); 5.606(f); and 5.608(e), (f), and (g) as
adopted. Additionally, for clarication purposes, the Department
has also included a denition of the term delegated MGA in
adopted §5.602(8): a Department licensed managing general
agent operating on behalf of an insurer through a delegation con-
tract with that insurer under §5.609(a) of this subchapter (relating
to Delegation and New Insurers). The Department has changed
§§5.605(e); 5.606(f); and 5.608(e), (f), and (g) to clarify that error
correction and TxDOT le data information will be sent to both
the insurer and its designated MGA. The Department, however,
has not added the term delegated MGA to every reference to
insurer in adopted §§5.601 - 5.611, because adopted §5.609(a)
clearly states that the delegated MGA is jointly and severally re-
sponsible for meeting the insurer’s program requirements. As
such, if the requirement applies to the insurer, then the require-
ment applies to the delegated MGA. However, the comment in-
dicates that this relationship was not denitive in the proposal.
Therefore, to further clarify that the delegated MGA will stand
in the place of the insurer with respect to the requirements of
§§5.601 - 5.611, the Department has added to the rst sentence
of proposed §5.609(a) as adopted the statement that, to the ex-
tent an insurer has contractually delegated any requirement of
§§5.601 - 5.611 to an MGA, the MGA shall be deemed an in-
surer for the purposes of §§5.601 - 5.611.
§5.606: Some commenters recommended deleting §5.606 be-
cause they were not aware of any insurer intending to use the
web services program.
Agency Response: The Department declines to make the sug-
gested change. This section sets forth a procedure for estab-
lishing the web services program on a timely basis. The Depart-
ment believes the web services system is a workable solution
and wants to leave this option available for those insurers who
may choose to implement this option as a method of program
compliance.
§5.606 - §5.608: Several commenters felt the web services sys-
tem was an inverse database system. Another commenter ar-
gued that the described web services program is too cumber-
some and virtually impossible as an option.
Agency Response: The Department disagrees that the web ser-
vices system is either a cumbersome or an impossible option.
The systems are similar and they do rely on stored matched
data. The web services system incorporates many of the same
requirements as are placed on the program vendor through its
contract, and the Department considers the web services sys-
tem to be a workable solution. Additionally, both systems are
designed to t the needs of the users and respond to the same
user inputs and produce the same user responses. The web
services system will also allow an insurer to develop a separate
matching algorithm that may better t the web services insurer’s
data.
§5.606 - §5.608: A commenter argues that the requirement for
an insurer to begin compliance with the database system within
30 calendar days after discontinuing the web services system is
a bar to attempting the web services system.
Agency Response: The Department disagrees. A web services
insurer would essentially need to meet the same requirements
as a new insurer under adopted §5.609. As such, an insurer dis-
continuing the web services system before June 1, 2007, would
not need to begin reporting data before June 30, 2007. After
June 1, 2007, the requirement would be 30 days. However, both
systems require similar information and also that the informa-
tion undergo a data clean-up process. As such, unless the web
services insurer discontinues participation early in the process,
some of these processes should have already been initiated,
thus reducing the time required to meet program requirements.
§§5.606 - 5.608 and 5.611: Several commenters argued for re-
placing the web services system with the IICMVA web services
program model. However, two commenters conceded that the
IICMVA model is not ready for implementation in Texas at this
time and proposed that the pilot program would help get this
model ready for Texas. Other commenters, however, argued
against the IICMVA web services program model.
Agency Response: The Department declines to make this
change. The adopted web services program is designed to
function within the existing framework of data maintained by
TxDOT and DPS equipment, as well as address DPS safety
concerns. As in the proposal, adopted §5.611 also provides for
voluntary participation in a test program that would use insurer
provided key-data to provide verication of nancial responsi-
bility under the Texas Motor Vehicle Safety Responsibility Act.
The Department, however, has amended proposed §5.611 so
that it now indicates a path by which the test program can be
tested and, if accepted by the implementing agencies, approved
for use in Texas.
§5.609(a): A commenter asked if the rule would allow for dele-
gation to multiple MGAs.
Agency Response: The Department has made a change to pro-
posed §5.609(a) to clarify that this is allowed. The Department
notes that it is the responsibility of the insurer and MGAs to
clearly delineate insurance policy program responsibilities in a
delegation agreement or potentially become jointly and sever-
ally responsible for compliance on all of the insurer’s policies.
§5.609(b) and (c): A commenter requested that newly appointed
MGAs be treated as new insurers so that data they are respon-
sible for submitting would not be due for 30 days.
Agency Response: The Department agrees with this change.
To effect this change, the Department has added §5.609(d) to
the adopted text to state that an MGA has the same reporting
options as an insurer and that an MGA subsequently contracting
with an insurer must begin reporting in the same manner as an
insurer under adopted §5.609(b) and (c). The Department has
also made a nonsubstantive correction to the reference to the
title of §5.606 in proposed §5.609(b) as adopted.
§5.610(a): A commenter argued that the penalty provisions are
inappropriately severe and requested that a willful or knowing
requirement be added to proposed §5.610.
Agency Response: The Department disagrees that the penalty
provisions are overly harsh. The penalty provisions are estab-
lished by statute. The standard for enforcement under each
statute is established by that particular statute and cannot be
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modied by rule. However, to clarify how the provisions will
operate procedurally, the Department has changed proposed
§5.610(a) as adopted to read the commissioner may after op-
portunity for notice and hearing, discipline an insurer or license
holder under the Insurance Code Chapters 82, 83, and 84, and
any other applicable law if the commissioner determines the in-
surer or license holder is in violation of, or has failed to comply,
with any of the requirements of §§5.601 - 5.611.
§5.611: Some commenters were concerned that the proposal
did not describe the pilot test program detail. Some commenters
argued for the IICMVA model web services program to be sub-
stituted for the pilot test program.
Agency Response: The Department declines to make this
change. Although reportedly adopted in Wyoming and being
tested in Florida, the Department is not aware that the IICMVA
model web services program has been fully demonstrated or
implemented in any state. To allow for change and innovation,
adopted §5.611 is not limited to the existing IICMVA model web
services program and the pilot test program has not been further
dened because such denition could limit the development of
the pilot test program.
§5.611: Commenters voiced concern that the pilot test program
might be bound by the existing requirements of proposed
§§5.606 - 5.608.
Agency Response: The Department agrees and has changed
§5.611 to clarify that the test program shall not be bound by
adopted §§5.606 - 5.608. However, neither the industry nor the
implementing agencies are prohibited from placing the same or
similar requirements on the test program for the purposes of ob-
taining implementing agency approval.
§5.611: A commenter argued that the language for the pilot test
be modied to include wording that the pilot program could be-
come a means of compliance if proven viable.
Agency Response: Adopted §5.611 has been revised to create a
structure under which the test program can be tested, approved
by the implementing agencies, and implemented as a means of
program compliance.
NAMES OF THOSE COMMENTING FOR AND AGAINST THE
SECTIONS.
For with changes: Alliance of Insurance Agents of Texas, Inc.;
American Southwest Insurance Managers; Bristol West Insur-
ance Group; GAINSCO Auto Insurance; Farmers Insurance
Group; Foremost Insurance Group; Insurance Industry Com-
mittee on Motor Vehicle Administration; Liberty Mutual Group;
NLETS; Ofce of Public Insurance Counsel; Old American
County Mutual; Progressive County Mutual Insurance Com-
pany; Property Casualty Insurers Association of America; State
Farm Insurance Companies; Texas County Mutual Association;
Texas Farm Bureau Insurance Companies; Texas State Low
Cost Insurance; and USAA.
Against: American Insurance Association, Association of Fire
and Casualty Companies of Texas, and Insurance Council of
Texas.
The new sections are adopted under Transportation Code,
Chapter 601, Subchapter N and §502.1715 and Insurance
Code §§36.001 and 36.201. Transportation Code §601.451(a)
requires the Department, in consultation with the Texas Depart-
ment of Public Safety, the Texas Department of Transportation,
and the Texas Department of Information Resources (the im-
plementing agencies), to establish a program for verication of
whether owners of motor vehicles have established nancial
responsibility as required by law and meeting the requirements
of that subsection. Section 601.452(b) authorizes the imple-
menting agencies to jointly adopt rules to administer Chapter
601, Subchapter N. Transportation Code §601.453(c) provides
that the implementing agencies shall convene a working group
to facilitate the implementation of the program and coordinate
a testing phase and necessary changes identied in the testing
phase. Transportation Code §601.453 requires the Department
in consultation with the other implementing agencies, under a
competitive bidding procedure, to select a vendor to develop,
implement, operate, and maintain the program. Transportation
Code §601.454 requires each insurance company providing
motor vehicle liability insurance policies in this state to provide
necessary information for those policies to allow the vendor to
carry out Transportation Code, Chapter 601, Subchapter N, sub-
ject to the vendor’s contract with the implementing agencies and
rules adopted under this subchapter; provides that the vendor is
entitled only to information that is determined to be necessary by
the implementing agencies for the vendor to carry out the pro-
gram; limits the information to the information available at that
time from the insurance company; and makes the information
obtained under Transportation Code, Chapter 601, Subchapter
N, condential. Transportation Code §502.1715(c) authorizes,
subject to appropriation, the implementing agencies to use
funds deposited to the credit of the state highway fund under
that section to implement Transportation Code, Chapter 601,
Subchapter N. Transportation Code §502.1715(d) authorizes
the implementing agencies to jointly adopt rules to administer
Transportation Code §502.1715. Insurance Code §36.201
provides that an action of the Commissioner of Insurance,
including a decision, order, rate, rule, form, or administrative or
other ruling of the Commissioner, is subject to judicial review.
Section 36.001 provides that the Commissioner of Insurance
may adopt any rules necessary and appropriate to implement
the powers and duties of the Texas Department of Insurance
under the Insurance Code and other laws of this state.
§5.602. Denitions.
The following words and terms when used in this division shall have
the following meanings unless the context clearly indicates otherwise.
(1) Back-up data--Data simultaneously copied, i.e. mir-
rored, to another physical location and storage device at set intervals.
(2) Cascading data matching--A data matching algorithm
that uses multiple data elds to increase the accuracy and/or frequency
of matched data. Cascading data matching may not result in a 100
percent match of all elds, but a match may be made with a reasonable
degree of accuracy.
(3) Cold site--A secure location where equipment would be
shipped following a disaster.
(4) Critical time--The time in days per week and/or hours
per day when the system is expected to be available and fully func-
tional.
(5) Data--Information of any type.
(6) Database insurer--An insurer that elects to report insur-
ance policy records directly to the vendor using the database program.
(7) Database program--A vendor maintained database, de-
rived from insurance policy records submitted by insurers and vehicle
and driver information maintained by TxDOT and DPS, created for the
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purpose of insurance verication during the event based and ongoing
verication processes.
(8) Delegated MGA--A department licensed managing
general agent operating on behalf of an insurer through a delegation
contract with that insurer under §5.609(a) of this subchapter (relating
to Delegation and New Insurers).
(9) Department--Texas Department of Insurance.
(10) DPS--Texas Department of Public Safety.
(11) Event based process--A data transmission process us-
ing the database and/or web services programs to promptly verify in-
surance coverage.
(12) Hot site--A secure location with data processing
equipment already in place that can be activated in case of a disaster.
(13) Insurer--An insurance company or insurance carrier
that writes motor vehicle insurance in this state, including stock com-
panies, mutual companies, Lloyd’s plans, county mutuals, farm mutu-
als, surplus lines carriers, and reciprocal exchanges.
(14) Listed Driver--A driver listed on a personal automo-
bile insurance policy, not including a named excluded driver to whom
no coverage is offered under the insurance policy.
(15) Match Rate--The percentage of insurance policy
records matched to vehicles, divided by the total number of all insur-
ance policy records.
(16) Ongoing verication process--A data transmission
process using the database and/or web services programs to verify
nancial responsibility of owners of motor vehicles on a continuing
basis.
(17) Personal automobile insurance policy--A motor
vehicle insurance policy providing the liability coverage required by
the Texas Motor Vehicle Safety Responsibility Act in connection with
the ownership, maintenance, or use of a private passenger, utility, or
miscellaneous type motor vehicle, including a motor home, trailer,
or recreational vehicle, that is owned or leased by an individual or
individuals and not primarily used for the delivery of goods, materials,
or services, other than for use in farm or ranch operations, including
non-owner policies and mileage based policies.
(18) Program--Financial Responsibility Verication Pro-
gram, including both the database program and the web services
program.
(19) Recovery Point Objective (RPO)--The point in time
at which the data processing services supporting the nancial respon-
sibility verication program are expected to be available following an
outage.
(20) Recovery Time Objective (RTO)--The number of
hours between the loss of data processing services until full services
are expected to be available again.
(21) TxDOT--Texas Department of Transportation.
(22) User--A person that veries insurance information
through the Financial Responsibility Verication Program.
(23) User Guide--Financial Responsibility Verication
Program Guide and User Manual.
(24) Vendor--Agent selected to develop, implement, oper-
ate, and maintain the Financial Responsibility Verication Program.
(25) VIN--Vehicle identication number.
(26) Web services insurer--An insurer that elects to provide
insurance policy record data to the vendor using a web services pro-
gram.
(27) Web services program--A program developed and
maintained by a participating insurer that complies with §§5.606,
5.607, and 5.608 of this subchapter (relating to Requirements for
Insurers Using the Web Services Program, Web Services Program
System Requirements and Web Services Program Performance Re-
quirements).
§5.603. Financial Responsibility Verication Program Guide and
User Manual.
(a) The user guide established in accordance with SECTION
4 of SB 1670 (Acts 2005, 79th Leg., R.S., chap. 892, SB 1670 sec.
4) will provide technical guidance to insurers on how to comply with
the requirements and procedures specied in §§5.601 - 5.611. The user
guide specications are subject to change based on technology or pro-
gram experience. Such changes to the user guide shall not affect the
substantive requirements of this division.
(b) The user guide may be obtained from the Data Services
Division of the Texas Department of Insurance, Mail Code 105-5D,
P.O. Box 149104, Austin, Texas 78714 or the department website at
www.tdi.state.tx.us.
§5.604. Reporting Requirements for Insurers Using the Database
Program.
(a) Unless an insurer provides the department notice of its
election to be a web services insurer under §5.606(b) of this subchap-
ter (relating to Requirements for Insurers Using the Web Services
Program), each insurer shall participate in the database program for
the event based and ongoing verication processes.
(b) Except as required in §5.606 and §5.609 of this subchapter
(relating to Delegation and New Insurers) each database insurer must
begin compliance with this section and §5.605 of this subchapter (re-
lating to Data Error Correction Requirements for Insurers Using the
Database Program) beginning not earlier than January 1, 2007 and not
later than June 30, 2007.
(c) Each database insurer shall submit weekly data on all of
the insurer’s personal automobile insurance policies in force in Texas.
The data shall specify the following for each policy, policyholder, listed
driver, and vehicle covered, and as necessary each policy, policyholder,
listed driver, and vehicle combination:
(1) company identifying information;
(2) policy identifying information, including applicable
coverage dates;
(3) vehicle identifying information;
(4) policyholder and/or listed driver identifying informa-
tion; and
(5) an insurer dened data eld for insurer use.
(d) The weekly submission date and time shall be specied by
the vendor and shall be approximately seven calendar days apart.
(e) The department and vendor will develop specic database
program reporting procedures for insurers with less than 1,000 issued
and outstanding personal automobile insurance policies.
§5.605. Data Error Correction Requirements for Insurers Using the
Database Program.
(a) Each database insurer shall investigate and correct data er-
rors identied by the vendor as required in subsection (e) of this section.
ADOPTED RULES December 1, 2006 31 TexReg 9743
(b) Each database insurer shall provide sufcient and accurate
data to meet and maintain a 95 percent match rate beginning January
1, 2008 and a 98 percent match rate beginning January 1, 2010.
(c) The database insurer must be able to receive notice of data
errors in the same manner that data is transmitted to the vendor, or a
method that is mutually agreed upon by the vendor and the insurer.
(d) Insurers must re-submit corrected data.
(e) The database insurer, and/or its delegated MGA, shall re-
ceive notice of the following data errors from the vendor, and shall
comply with the following data correction procedures:
(1) for data le format errors, the database insurer will have
three business days to correct errors and resubmit the entire data le to
the vendor; and
(2) for insurance policy records not matched to a registered
vehicle, the vendor will send the insurer, and/or its delegated MGA,
non-match notices:
(A) upon receipt of the rst non-match notice from the
vendor, including notice for errors beyond the database insurer’s au-
thority to correct, the insurer must:
(i) within 10 calendar days of receipt of the non-
match notice, request from the policyholder conrmation of the in-
surer’s existing information or corrected information;
(ii) request that the policyholder respond within 14
calendar days; however, the insurer shall not be subject to, nor shall the
insurer subject the policyholder to, any penalty for the policyholder’s
non-compliance; and
(iii) send any correction(s) received from the poli-
cyholder to the vendor within the next two regularly scheduled data
transmissions; and
(B) upon receipt of the second notice of the non-match
error from the vendor, the insurer may, but is not required to, provide
additional notices to the policyholder concerning that non-match error.
(f) Each database insurer must maintain a record of its data
correction activities and determinations for review by the vendor and
the department for four years. The records may be stored electronically.
(g) Each database insurer must assist the vendor in auditing the
database program, including responding to vendor requests for conr-
mation of policy records matched to a registered vehicle using cascad-
ing data matching.
§5.606. Requirements for Insurers Using the Web Services Program.
(a) Each web services insurer must meet the requirements of
the web services program through both the event based process and the
ongoing verication process.
(b) Each insurer electing to use the web services program for
the event based and ongoing verication processes must provide writ-
ten notice to the department. Written notice must name the insurer
or each insurer in a group, be signed by an ofcer of the company
or group, and be submitted to the Financial Responsibility Verica-
tion Program Coordinator, Property and Casualty Program, Mail Code
105-5C, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas 78714-9104, not later than 10 business days after the date this
section is effective. All submissions to the department under this divi-
sion must be made to the Financial Responsibility Verication Program
Coordinator (coordinator) unless otherwise specied.
(c) Not later than 30 calendar days after the insurer noties the
department of its election to become a web services insurer, the insurer
must submit to the coordinator for approval written documentation and
specications addressing §5.607(a) - (e) of this subchapter (relating to
Web Services Program System Requirements). Written documentation
and specications must include a detailed project plan including a time-
line, a full description of the proposed web services solution, and other
information necessary to establish compliance with the web services
program requirements. If it is determined as specied in subsection
(i) of this section that the insurer’s submission does not propose a solu-
tion that will meet all system and performance requirements, the insurer
must begin program development to meet requirements of the database
program as detailed in §5.604 and §5.605 of this subchapter (relating to
Reporting Requirements for Insurers Using the Database Program and
Data Error Correction Requirements for Insurers Using the Database
Program).
(d) If an insurer’s web services documentation and specica-
tions have been determined to meet the system requirements of sub-
section (c) of this section and the insurer has obtained the appropriate
department approval, the insurer must within 90 calendar days after re-
ceiving written notice of department approval as required in subsection
(c) of this section submit to the coordinator for approval documentation
showing that the web services insurer is capable of meeting all system
and performance requirements detailed in §5.607 and §5.608 of this
subchapter (relating to Web Services Program Performance Require-
ments). Such documentation must include a detailed progress report
in compliance with the submitted project plan and timeline, and other
information necessary to establish compliance with the web services
program requirements. If it is determined as specied in subsection (i)
of this section that the insurer’s submission does not meet all system
and performance requirements, the insurer must begin program devel-
opment to meet requirements of the database program as detailed in
§5.604 and §5.605 of this subchapter.
(e) Each insurer that has met the system and performance re-
quirements of subsection (d) of this section must within 180 calendar
days after receiving written notice of department approval as required
in subsection (c) of this section submit to the coordinator for approval
documentation showing the insurer is able to meet all system and per-
formance requirements detailed in §5.607 and §5.608 of this subchap-
ter. Such documentation shall include testing methodology, testing data
sets, testing results, and other information necessary to establish com-
pliance with the web services program requirements. If it is determined
as specied in subsection (i) of this section that the insurer’s submis-
sion does not meet all system and performance requirements, the in-
surer shall have 30 calendar days to comply with the database program
requirements in §5.604 and §5.605 of this subchapter and begin report-
ing data.
(f) Following department approval as required in subsection
(e) of this section, each web services insurer shall begin a data clean-up
phase. Required data clean-up procedures include:
(1) the web services insurer, and/or its delegated MGA,
will receive a le of registered vehicles from TxDOT and must match
insurance policy records to the le of registered vehicles;
(2) insurance policy records that cannot be matched to a
registered vehicle will be required to undergo a data correction process,
including for errors beyond the web services insurer’s authority to cor-
rect;
(3) as necessary, the web services insurer must contact the
policyholder to conrm or correct information as follows:
(A) within 10 calendar days of discovering the informa-
tion indicated to be in error, request from the policyholder conrmation
of the insurer’s existing information or corrected information;
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(B) request that the policyholder respond within 14 cal-
endar days; however, the insurer shall not be subject to, nor shall the
insurer subject the policyholder to, any penalty for the policyholder’s
non-compliance; and
(C) make any necessary correction within 15 calendar
days after receipt of a response from the policyholder;
(4) while not required, the insurer may send additional no-
tices concerning that non-match error to the policyholder if the insurer
does not receive a correction response from the policyholder; however,
the insurer shall not be subject to, nor shall the insurer subject the pol-
icyholder to, any penalty for the policyholder’s non-compliance; and
(5) the web services insurer, and/or its delegated MGA,
may request a reload of TxDOT data as needed during the data clean-
up/correction process.
(g) Each web services insurer must achieve and maintain a 95
percent match rate by January 1, 2008 and a 98 percent match rate
by January 1, 2010. The insurer and/or the vendor shall submit in-
formation and documentation to the coordinator on request indicating
whether the insurer has achieved the required match rate. If it is deter-
mined as specied in subsection (i) of this section that the insurer has
not met the match rate and all system and performance requirements,
the insurer shall have 30 days to comply with the database program re-
quirements in §5.604 and §5.605 of this subchapter and begin reporting
data.
(h) Each insurer approved to use the web services program
must maintain all web service requirements. The coordinator may re-
quest information from the vendor and/or the insurer to conrm that
the web services insurer is maintaining all web service requirements.
If it is determined as specied in subsection (i) of this section that a
web services insurer that has previously met all web services require-
ments is unable to maintain the system and performance requirements
as required in this section and §5.607 and §5.608 of this subchapter the
web services insurer shall:
(1) no longer be allowed to operate as a web services in-
surer; and
(2) have 30 days to comply with the database program re-
quirements in §5.604 and §5.605 of this subchapter and begin reporting
data.
(i) The procedure for determining whether an insurer has met
the requirements of this section shall be as follows:
(1) In computing any period of time prescribed or allowed
by this division, the day of the act, event, or default after which the
designated period of time begins to run shall not be included, but the
last day of the period so computed shall be included, unless it be a
Saturday, Sunday, or legal holiday, in which event the period runs until
the end of the next day which is neither a Saturday, Sunday nor a legal
holiday;
(2) On or before the date specied in subsections (c), (d),
or (e) of this section, and as requested by the coordinator under subsec-
tions (g) or (h) of this section, the insurer shall submit all specications,
documentation, and other data to the coordinator;
(3) Within 14 calendar days of submission by the insurer,
the coordinator shall review the submission and provide written noti-
cation to the insurer if the submission is determined to be in compliance
or if it fails to meet the requirements;
(4) If the coordinator noties the insurer that the submis-
sion fails to meet the requirements, the insurer may appeal to the com-
missioner for review of the coordinator’s decision by making a written
request to the coordinator within 20 calendar days of the date the in-
surer receives the coordinator’s written decision. The written request
for review must provide a rebuttal of the coordinator’s written decision.
If the insurer does not appeal the coordinator’s written decision within
the 20 calendar day period, the coordinator’s written decision shall be-
come nal; and
(5) Within 14 calendar days of receiving the rebuttal, the
commissioner, or the commissioner’s authorized representative, shall
make a written determination on the basis of the original submission,
the coordinator’s written decision, and the insurer’s rebuttal.
(j) A decision under subsection (i)(5) of this section may be
appealed under Texas Insurance Code §36.201.
(k) An appeal to the commissioner under subsection (i) of this
section does not stay or extend the period for compliance with the data-
base program under subsections (c), (d), (e), (g), and (h) of this section.
§5.607. Web Services Program System Requirements.
(a) A web services insurer must design, develop, maintain, and
submit specications for a web services program application capable
of verifying the status of a policyholder’s insurance information. The
program must enable the insurer to receive and respond to the vendor’s
insurance verication inquiries during the event based process and to
process batch inquiries of multiple vehicles during the ongoing veri-
cation process.
(b) The web services program transmission format and proto-
cols must be compliant with XML standards as published by the World
Wide Web Consortium (W3C).
(c) The insurer’s web services program must incorporate basic
web service infrastructure standards; select a common XML standard
to align with the other web services infrastructure standards; and set
forth procedures for agreement between insurers and the vendor to use
one set of web services security standards, adhere to SOAP 1.1 stan-
dards, and use one set of authentication standards.
(d) The web services insurer must develop and implement an
algorithm that matches policy and policyholder data to information pro-
vided by the vendor in the query process. The algorithm may also use
cascading data matching that may not result in a 100 percent match of
all elds, but a match may be made with a reasonable degree of accu-
racy. The algorithm must match information using:
(1) the VIN, if available, and one additional eld; or
(2) at least two data elds provided by the vendor.
(e) Data elds provided by the vendor shall include:
(1) VIN;
(2) registered owner’s and/or listed driver’s license num-
ber;
(3) vehicle make, model, and year;
(4) registered owner’s and/or listed driver’s name;
(5) registered owner’s and/or listed driver’s address;
(6) registered owner’s and/or listed driver’s date of birth;
and
(7) specic policy coverage date, as applicable.
(f) For information found to be in error, each web services in-
surer continuing in the web services program must, as necessary, con-
tact its policyholders to conrm or correct information using the data
clean-up procedures outlined in §5.606 of this subchapter (relating to
Requirements for Insurers Using the Web Services Program).
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(g) Each web services insurer must provide a disaster recovery
plan that meets the following requirements:
(1) recovery time objective within two hours during the
critical time period that is dened as seven days per week, 24 hours
per day per program; a single data center solution is acceptable;
(2) recovery point objective consisting of the last data load;
(3) a hot site or cold site capable of meeting the recovery
time objective; and
(4) back-up data consisting of weekly backup following the
data load.
(h) Each web services insurer must provide up-time and avail-
ability of 99.8 percent for the event based process. This requirement
excludes scheduled and planned outages for upgrades or maintenance;
outages requested by the department; and outages resulting from the
failure of any systems or components that are not owned, controlled,
or contracted by the vendor or web services insurer, unless the cause
of the failure can be shown to have been a result of the web services
insurer’s negligence or malfeasance.
(i) Each web services insurer must comply with all procedures
relating to data condentiality and security standards, including:
(1) signing any documents necessary to enable the vendor





(D) the Texas Department of Information Resources;
and/or
(E) the Texas Law Enforcement Telecommunications
System;
(2) adhering to the condentiality provisions of Trans-
portation Code, Chapter 601, Subchapter N, including compliance
with unique identiers and passwords for user access to the program
and entering into legal trading partner agreements with the vendor to
exchange data via the web services program;
(3) adhering to the provisions of Texas Administrative
Code Title 1, Part 10, Chapter 202 (relating to Information Security
Standards); and
(4) adhering to any other procedures set forth to ensure that
the program is protected against unauthorized access, disclosure, mod-
ication or destruction, whether accidental or deliberate, as well as to
assure the availability, integrity, utility, authenticity, and condential-
ity of information.
§5.608. Web Services Program Performance Requirements.
(a) The web services insurer must accept and respond to insur-
ance verication inquiries from the vendor.
(b) The web services insurer must respond to inquiries in no
more than 1.75 seconds, of which 0.25 seconds is allotted for transmis-
sion from vendor to insurer, and 0.25 seconds is allotted for transmis-
sion from insurer to vendor.
(c) The web services insurer must respond to the vendor with
either an afrmative response and applicable information, or with a
negative response as appropriate.
(d) Policy and policyholder data that the web services insurer
must return with an afrmative response includes, to the extent that the
information is at that time available from the insurer:
(1) company identifying information;
(2) policy identifying information, including applicable
coverage dates;
(3) vehicle identifying information;
(4) policyholder’s and/or listed driver’s identifying infor-
mation; and
(5) an insurer dened data eld for insurer use.
(e) The web services insurer, and/or its delegated MGA, shall
receive notication from the vendor of:
(1) any problems with the transmission of the inquiry re-
sponse; and
(2) multiple afrmative responses to a verication request.
(f) On a monthly basis for the purpose of vehicle registration
renewals, the vendor must, as required by TxDOT, submit to each web
services insurer, and/or its delegated MGA, a le of registered vehicles
approaching the registration renewal date. The web services insurer
must mark as "insured" each registered vehicle for which an active in-
surance policy record is on le and return that le to the vendor within
three days of receipt of the registration renewal le.
(g) Beginning on January 1, 2008, on a weekly basis for the
purpose of ongoing verication, the vendor shall submit to each web
services insurer, and/or its delegated MGA, a le of registered vehicles
for which the insurer must:
(1) mark as "insured" each registered vehicle for which an
active insurance policy record is on le and return that le to the vendor
within three days of receipt of the registered vehicle le; and
(2) return to the vendor a le of all insurance policy records
that could not be matched to a registered vehicle.
(h) Each web services insurer must maintain necessary infor-
mation to assist the department in auditing the vendor’s monthly and
annual reports, including archiving:
(1) computer data les at least semi-annually for auditing
purposes in an electronic format compatible with the department’s
computer systems that shall include:
(A) time a query is received to the hundredth of a sec-
ond;
(B) time a query is responded to, to the hundredth of a
second;
(C) query contents;
(D) query response; and
(2) program audit trails, document control, program access
control and software change control.
(i) Each web services insurer must maintain its archived data
for a minimum of four years.
(j) Each web services insurer must develop and implement
maintenance plans that comply with the following:
(1) maintenance schedule as outlined by the department
(with insurer and vendor input) and that may include modications
of the web services program after delivery to correct faults, improve
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performance, add other attributes, or adapt to a changed technical en-
vironment;
(2) coordination of all maintenance with the department
that includes obtaining written approvals for the maintenance;
(3) a process for approval of exceptional or emergency
maintenance; and
(4) provisions for corrective maintenance, adaptive main-
tenance, and perfective maintenance.
§5.609. Delegation and New Insurers.
(a) An insurer may delegate by written contract the functions
that the insurer is required to perform under the program to one or more
department licensed managing general agents (MGA), and to the ex-
tent an insurer has contractually delegated any requirement of §§5.601
- 5.611 to an MGA, the MGA shall be deemed an insurer for the pur-
poses of §§5.601 - 5.611. A copy of the delegation agreement must
be submitted to the department’s Financial Responsibility Verication
Program Coordinator and the vendor. Under such delegation, both the
MGA and the insurer shall be jointly and severally responsible for full
compliance with this program and jointly and severally subject to dis-
ciplinary actions from the department for failure to meet program re-
quirements.
(b) An insurer or delegated MGA that commences writing per-
sonal automobile insurance in the Texas market more than 10 business
days after the effective date of §5.606 of this subchapter (relating to
Requirements for Insurers Using the Web Services Program), but be-
fore June 1, 2007, shall comply with the database program as detailed
in §5.604 and §5.605 of this subchapter (relating to Reporting Require-
ments for Insurers Using the Database Program and Data Error Correc-
tion Requirements for Insurers Using the Database Program) and must
begin reporting data on or before June 30, 2007.
(c) An insurer that commences writing personal automobile
insurance in the Texas market on or after June 1, 2007 shall have 30
calendar days to comply with the database program requirements in
§5.604 and §5.605 of this subchapter and begin reporting data.
(d) An MGA that has been contracted to act on behalf of an in-
surer under subsection (a) of this section has the same reporting options
as an insurer. An MGA that contracts to act on behalf of an insurer un-
der subsection (a) of this section more than 10 business days after the
effective date of §5.606 of this subchapter must comply with the data-
base program requirements in §5.604 and §5.605 of this subchapter and
begin reporting data as specied for an insurer in subsections (b) and
(c) of this section.
§5.610. Penalties.
(a) The commissioner may after opportunity for notice and
hearing, discipline an insurer or license holder under the Insurance
Code Chapters 82, 83, and 84, and any other applicable law if the com-
missioner determines the insurer or license holder is in violation of, or
has failed to comply, with any of the requirements of §§5.601 - 5.611.
(b) In accordance with Transportation Code §601.454, a per-
son commits an offense if the person knowingly uses data obtained un-
der Chapter 601, Subchapter N, for any purpose not authorized under
Subchapter N. An offense under §601.454(d) is a Class B misdemeanor.
§5.611. Participation in Voluntary Testing Transmission System.
(a) An insurer or group of insurers (participating insurers) may
test a transmission system based on the transmission of insurer pro-
vided key-data to provide verication of compliance with the Texas
Motor Vehicle Safety Responsibility Act.
(b) Further specics for the test program will be developed by
the department, TxDOT, DPS, and the Texas Department of Informa-
tion Resources (implementing agencies), the participating insurers, and
the vendor.
(c) When the participating insurers demonstrate a working test
program for the event based process, the ongoing verication process,
or both, to the satisfaction of the implementing agencies, the accepted
test program will become an alternate means of compliance with the
Financial Responsibility Verication Program to the extent it has been
accepted for use by the implementing agencies to fulll the event based
process and/or ongoing verication process of the program.
(d) Insurers must comply with either the database system or
the web services system until such date as the department and/or the
other implementing agencies adopt rules detailing technical, perfor-
mance, and user requirements for use with the accepted test program.
(e) Insurers are responsible for funding all equipment and
technical resources necessary for the development, testing, and de-
ployment of the test program and the accepted test program, except
for those funds the implementing agencies have authorized the vendor
to spend in connection with the test program.
(f) Sections 5.606, 5.607, and 5.608 of this subchapter (relat-
ing to Requirements for Insurers Using the Web Services Program, Web
Services Program System Requirements, and Web Services Program
Performance Requirements) shall not apply to the test program. This
does not limit the insurers or the implementing agencies from requir-
ing the same or similar technical, performance, and user requirements
described in those sections as may be necessary to create a functioning
system and obtain implementing agency approval.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: December 5, 2006
Proposal publication date: September 8, 2006
For further information, please call: (512) 463-6327
TITLE 31. NATURAL RESOURCES AND
CONSERVATION




SUBCHAPTER B. DESIGNATION OF
GROUNDWATER MANAGEMENT AREAS
31 TAC §356.23
The Texas Water Development Board (the board) adopts amend-
ments to 31 TAC §356.23 concerning Groundwater Management
without changes to the proposed text as published in the Octo-
ber 6, 2006, issue of the Texas Register (31 TexReg 8337) and
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will not be republished. This section designates and delineates
groundwater management areas (GMAs) as required by statute.
The board adopts amendments to §356.23 to correct an error in
the boundary lines for the previously designated and delineated
groundwater management areas. Additionally, a software up-
date has resulted in seven digital les instead of three that made
up the original data set. The seven updated digital les collec-
tively constituting a data set delineating the corrected ground-
water management area boundary lines are adopted by refer-
ence. A CD-ROM containing the corrected data is located in the
ofces of the board and is on le with the Secretary of State,
Texas Register. The corrected CD-ROM contains all of the geo-
graphic information system data used to create the boundaries
as well as software and instructions on how to locate a spe-
cic area by coordinates or other means on a digital map. The
same information can also be found on the board’s website at
http://www.twdb.state.tx.us.
One comment on the proposed amendments was received from
Mr. Jason Hill, Kemp Smith LLP. Mr. Hill commented that he
was unable to locate the digital les on the Board’s website as
referenced in the proposed amendments.
Response: Board staff advised Mr. Hill that the digital les iden-
tifying the corrected boundary lines would be made available on
the Board’s website when the rule amendment becomes effec-
tive. Board staff also provided Mr. Hill with hard copies of maps
showing the existing incorrectly identied boundary line and the
boundary line as will be correctly identied upon the effective
date of this rule amendment.
The amendments are adopted under the authority of the Texas
Water Code, Chapter 6, §6.101 which provides the board with
the authority to adopt rules necessary to carry out the powers
and duties in the Water Code and other laws of the State, as
well as under the authority of Texas Water Code, Chapter 35,
§35.004 which provides that the Texas Water Development
Board shall designate groundwater management areas cover-
ing all major and minor aquifers in the State.
The statutory provisions affected by the amendments are Texas
Water Code, Chapter 35.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Water Development Board
Effective date: December 5, 2006
Proposal publication date: October 6, 2006
For further information, please call: (512) 475-2052




The Texas Water Development Board (board) adopts amend-
ments to 31 TAC §365.13, concerning Investment Rules with-
out changes to the proposed text as published in the October
6, 2006, issue of the Texas Register (31 TexReg 8337) and will
not be republished. Amendments to this section are adopted to
clarify the authorized investment of funds in the board’s portfolio.
This rulemaking has been undertaken as a result of the board’s
annual review of its investment policy and strategies as required
by Government Code §2256.005, and has been led with the
Texas Register concurrently with the board’s nal action on rule
review to its rules in 31 TAC Chapter 365, as required by Gov-
ernment Code §2001.039.
The amendment of §365.13(a)(5) claries that the board is
authorized to invest in the Texas Treasury Safekeeping Trust
Company’s (TTSTC’s) pooled funds of state agencies. Section
365.13(a)(5) currently lists only the Texas State Treasury as
the location of pooled funds in which the board is authorized
to invest. However, the board has selected the TTSTC to
manage the Colonia Plumbing Loan Program Fund, the State
Water Pollution Control Revolving Fund, and the Safe Drinking
Water Revolving Fund, all three of which are required to be
held outside the Texas State Treasury under Texas Water Code
§§15.732, 15.603 and 15.6041. The TTSTC is allowed to invest
those funds in pooled funds of state agencies, pursuant to the
authority found in Government Code §404.102.
The amendment of §365.13(a) adds new paragraph (8) to in-
clude repurchase agreements and reverse repurchase agree-
ments in the list of authorized investments, in order to make this
rule clear that the board’s investment policy and strategies al-
low it to invest in these securities. The board currently has the
authority to invest in repurchase agreements and reverse re-
purchase agreements under Government Code §2256.011. Al-
though §365.13 does not currently list repurchase agreements
and reverse repurchase agreements specically, these invest-
ments fall under the category of investments in obligations of
the U.S. or U.S. government agencies, in §365.13(a)(1). The
amendment claries that repurchase agreements and reverse
repurchase agreements are authorized investments under the
board’s investment policies.
The amendment of §365.13(b) adds new paragraph (5) to
clarify that the board’s authorized investments, as set out
in its investment policies, includes only those items listed in
§365.13(a). Currently, §365.13(a) lists authorized investments
and §365.13(b) lists unauthorized investments. However, there
are investments authorized under the Public Funds Investment
Act (Government Code, Chapter 2256) that are not addressed
in either §365.13(a) or (b). By adding new §365.13(b)(5), the
board claries that any investment that is not listed in §365.13(a)
is not an authorized investment under the board’s investment
policy.
There were no comments received on the amendments.
The amendments are adopted under the authority of the Texas
Water Code §6.101, which provides the Texas Water Develop-
ment Board with the authority to adopt rules necessary to carry
out the powers and duties in the Texas Water Code and other
laws of the State, and the Texas Government Code §2256.005,
which requires the Texas Water Development Board to adopt, by
rule, a written investment policy regarding the investment of its
funds.
The amendments implement Texas Government Code Chapter
2256.
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This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Water Development Board
Effective date: December 5, 2006
Proposal publication date: October 6, 2006
For further information, please call: (512) 475-2052
TITLE 43. TRANSPORTATION
PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION
CHAPTER 9. CONTRACT MANAGEMENT
SUBCHAPTER A. GENERAL
The Texas Department of Transportation (department) adopts
the repeal of §9.2, contract claim procedure, and simultaneously
adopts new §9.2, contract claim procedure and §9.6, contract
claim procedure for comprehensive development agreement.
The repeal of §9.2 and new §9.2 and §9.6 are adopted without
changes to the proposed text as published in the September 8,
2006, issue of the Texas Register (31 TexReg 7300) and will
not be republished.
EXPLANATION OF ADOPTED REPEAL AND NEW SECTIONS
The repeal of §9.2 and simultaneous adoption of new §9.2
implement Transportation Code, §201.112 concerning contract
claims. The new section is organized so that the procedures
for ling a contract claim are in chronological order. This is
intended to make the rule easier to use.
The section also includes several new provisions. Section 9.2(c)
concerns contract claims under a comprehensive development
agreement (CDA). The new provision recognizes new §9.6 and
that the CDA may provide the procedure for resolving a claim
under the CDA. The explanation of new §9.6 later in this pream-
ble describes the new procedure authorized for a contract claim
under a CDA.
New §9.2(g)(2)(A) adds a provision concerning the deadline for
ling a claim. The repealed rule required that a claim be led no
later than one year after the department issues acceptance of
the project that is the subject of the contract. The new rule also
species that a claim must be led no later than one year after
the department issues notice to the contractor that it is in default,
or the department terminates the contract. The department be-
lieves the addition of this deadline is reasonable. A contractor
will be able to determine whether it has a claim within one year af-
ter the contractor’s work on the contract ends because of default
or termination. A contractor’s opportunity to le a claim should
not be extended beyond one year simply because the contrac-
tor’s surety or a different contractor continues to work under the
contract.
The department is concerned that upon the effective date of the
new rule, it will be unclear whether the new deadline to le a
claim will apply to a contract under which the deadline under
the old rule had not yet passed. The department intends that the
deadline to le a claim is the earlier of one year after the effective
date of the new rule, or one year after the department issues nal
acceptance of the project that is the subject of the contract.
Section 9.2(g)(2)(C) and (D) adds a requirement that a prime
contractor certify the accuracy of a claim. The provisions are
modeled after the federal contract dispute procedure found at
41 USC §605(c) and 48 CFR §33.207. The purpose is to require
the person submitting a claim on behalf of a prime contractor
to review the claim and supporting documentation to ensure its
accuracy and veracity.
Section 9.2(g)(3)(D)(i) and (iii) changes the procedure related
to the contract claim committee’s (committee) decision and the
claimant’s acceptance of the decision or failure to respond. The
new rule does not require Texas Transportation Commission
(commission) approval of the settled claim. The department
eliminated this requirement because it is not required in Trans-
portation Code, §201.112. However, the executive director may
request the commission approve the settlement. The committee
will continue to give notice to the commission and executive
director of a settled claim.
Section 9.2(h) adds a provision that a claim against the depart-
ment shall be forfeited to the department by any person who cor-
ruptly practices or attempts to practice any fraud against the de-
partment. The provision is modeled after federal law at 28 USC
§2514. The purpose is to give the department an appropriate
remedy in its own contract claim rule should a claimant present
a fraudulent claim. The department does not intend this new
subsection to limit other remedies or actions available in law.
Section 9.2(i) concerns the relation of a contract claim proceed-
ing and sanction proceeding concerning the same contract. This
new subsection supersedes §9.2(b)(3) in the repealed rule. The
new section continues to provide that a contract claim must be
considered by the committee before the claim is considered in
a contested case. However, §9.2(i) also provides that the pro-
cessing of a contract claim is a separate proceeding and shall not
affect the executive director’s assessment of a contract sanction
under Subchapter G of this chapter (relating to Contractor Sanc-
tions). If a contested issue arises (e.g. whether the department
engineer properly defaulted the contractor) that is common to
the two proceedings then the issue shall be resolved in the rst
proceeding referred for a contested case hearing. The depart-
ment intends that if there are two simultaneous proceedings that
they both proceed as expeditiously as possible. But if there is
a contested issue that is litigated in a contested case hearing,
the resolution of the issue should be binding on all subsequent
department proceedings. In addition, if the contested issue re-
lates to a question submitted to the department engineer under
the contract, then the standard by which that decision will be re-
viewed is that it shall be upheld unless it was based on fraud,
misconduct, or such gross mistake as would imply bad faith or
failure to exercise an honest judgment. This is the standard by
which a claim is judged pursuant to Texas Department of Trans-
portation v. Jones Brothers Dirt and Paving Contractors, Inc.,
92 S.W.3d 477 (Tex. 2002). The department believes the new
rule will ensure that the same standard of review applies whether
a contested issue is decided in a claim proceeding or sanction
proceeding. This will make the review of engineer’s decisions
consistent, and not depend on which proceeding happened to
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be referred rst for a contested case hearing. New §9.2(i) is
also consistent with §9.102(d) of this chapter (relating to Proce-
dure) concerning sanctions, which provides that the imposition
of sanctions does not affect a contractor’s contractual obligations
or limit the commission’s contractual remedies.
New §9.6 concerns contract claim procedure for a claim under a
CDA. A CDA is an agreement with a private entity that, at a min-
imum, provides for the design and construction, reconstruction,
extension, expansion, or improvement of an eligible project and
may also provide for the nancing, acquisition, maintenance, or
operation of an eligible project. The authorization for the depart-
ment entering into a CDA is Transportation Code, Chapter 223,
Subchapter E. Subchapter E lists the eligible projects. Other
provisions in Transportation Code, §91.054 (rail facilities), and
§227.023 (Trans-Texas Corridor) also authorize the department
to enter into a CDA.
New §9.6 is authorized by Transportation Code, §201.112(a),
which species that the department may, by rule, establish pro-
cedures for the informal resolution of a claim arising out of a con-
tract for a highway project. Transportation Code, Chapter 223,
Subchapter E, species the procedure by which the department
may enter into a CDA and the department’s authority to agree on
specic matters. Under Transportation Code, §223.203(n) the
department may prescribe the general form of a CDA and may
include any matter the department considers advantageous to
the department. Under Transportation Code, §223.208(b) the
department may include any provision that the department con-
siders appropriate.
The department’s experience using CDAs shows the need for
the new rule. The department has already entered into several
CDAs. As the department has expanded the use of CDAs, the
department has also expanded their scope. This experience in-
dicates that the ability of developers under CDA’s to effectively
raise equity and debt nancing for CDA projects depends on an
administrative process for dispute resolution under which the de-
cision maker is not a party to the CDA, and that produces nality
of decision within a reasonable time.
The department believes it may be necessary that CDAs, and
especially those that include the developer operating and nanc-
ing the project, include a dispute resolution procedure other than
as contemplated in §9.2. New §9.6 is intended to authorize the
executive director to enter into a CDA with a negotiated dispute
resolution procedure. The procedure must comply with Trans-
portation Code, §201.112, and meet the requirements of §9.6.
Section 9.6 includes specic requirements to ensure that a nego-
tiated procedure complies with Transportation Code, §201.112,
and to ensure that the general outline of the procedure is con-
sistent for all CDAs.
Section 9.6(b) describes the applicability of the section to a CDA.
Under a specic CDA, all disputes shall be under the dispute
procedure in §9.2, or all shall be under §9.6, as specied in the
CDA. No CDA shall have some disputes resolved under §9.2
and some under §9.6. If the CDA is silent on the matter then all
disputes shall be resolved under §9.2. The purpose is to have
one procedure apply to all disputes under a CDA so the parties
are sure of the applicable procedure.
Section 9.6(b) also species the matters that are, and are not,
controlled by a disputes board procedure. A disputes board pro-
cedure can be applied to other agreements related to a CDA
provided they are specically identied as being subject to the
disputes board procedure. A disputes board procedure does not
apply to the listed equitable matters over which courts have ju-
risdiction, and to other matters identied in a CDA.
Section 9.6(d) species the mandatory provisions in a disputes
board procedure. There shall be a disputes board that shall con-
sider disputes and issue decisions. Before a dispute is referred
to a disputes board, a CDA shall require that a claim be referred
for informal dispute resolution, optional mediation, or other al-
ternative dispute resolution process. The party making a claim
shall le a certied claim.
Section 9.6(e) species that if a CDA includes a claim procedure
authorized by the section, the claim procedure may include cer-
tain permissive provisions. The subsection authorizes, but does
not require, the provisions because the parties may negotiate a
different procedure that is acceptable and consistent with Trans-
portation Code, §201.112. When the parties negotiate a CDA
they may agree to use the permissive provisions, or agree not
to use them. They may even agree to terms that are contrary to
the permissive terms so long as the claim procedure complies
with the remainder of the section.
The permissive provisions include: a decision of the disputes
board is nal, conclusive, binding upon, and enforceable against
the parties. However, a disputes board decision is subject to re-
view to determine if there was disputes board error. Whether
there was disputes board error may be referred for a contested
case hearing. If there was disputes board error then the dispute
shall be remanded back to a disputes board. A disputes board
is authorized to direct that an award be paid from the proceeds
of any trust or other pool of project funds that the CDA provides
shall be available for payment of such claims. During the pro-
cessing of a claim, the developer and its subcontractors shall
continue work under the CDA, subject to certain specied ex-
ceptions.
The department believes subsections (d) and (e) are authorized
under Transportation Code, §201.112(a). The law authorizes the
department by rule to establish procedures for informal resolu-
tion of a claim. New §9.6 labels the disputes board as a "formal"
dispute resolution procedure. But the department uses this label
only to distinguish the required "informal dispute resolution," the
optional mediation, and mandatory "formal dispute resolution"
required under §9.6(d)(2). The disputes board is "formal" in the
sense that it conducts proceedings on a claim, and makes a de-
cision that is binding on the parties, absent disputes board error.
But the disputes board is informal in the sense that the parties
can change the disputes board procedure if they agree. Also,
a disputes board exists only as authorized in the CDA. It is not
permanent and it is not a governmental entity. The department
believes Transportation Code, §223.203(n) and §223.208(b) au-
thorize the creation of a disputes board procedure.
Section 9.6(f), Pass-through claims, species that a dispute pro-
cedure may provide that a developer who is a party to a compre-
hensive development agreement with the department may make
a claim on behalf of a subcontractor. However, the developer
must be liable to the subcontractor on the claim.
Section 9.6(g) sets additional mandatory requirements that ap-
ply specically to proceedings of a disputes board. The require-
ments limit the authority of a disputes board, and set conict of
interest parameters.
Section 9.6(i) sets additional permissive requirements that apply
specically to proceedings of a disputes board.
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Section 9.6(j) sets permissive requirements in the CDA concern-
ing a contested case hearing held under Transportation Code,
§201.112. The scope of a contested case hearing on a dispute
is limited solely to whether a disputes board error occurred upon
the disputes board processing the dispute. The executive direc-
tor’s order remanding a dispute to a disputes board, or the ex-
ecutive director’s order implementing a disputes board decision
following a contested case hearing, are subject to judicial review
under Government Code, Chapter 2001, under the substantial
evidence rule. Review is limited to whether disputes board error
occurred.
Section 9.6(k) species that a disputes board agreement may
provide that the procedural rules for a contested case may adopt,
modify, or not follow the procedural rules in department rules.
Section 9.6(l) claries that the section does not interfere with a
developer’s rights to seek mandamus relief pursuant to Govern-
ment Code, §22.002(c).
Section 9.6(m) concerns whether information exchanged among
the parties during the dispute resolution procedure is conden-
tial.
COMMENTS




The repeal is adopted under Transportation Code, §201.101,
which provides the commission with the authority to establish
rules for the conduct of the work of the department, and more
specically, under Government Code, §201.112, which allows
the commission by rule to establish procedures for the informal
resolution of a claim arising out of a contract under the statutes
set forth in that section.
CROSS REFERENCE TO STATUTE
Transportation Code, §§201.112, 223.203, and 223.208.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Transportation
Effective date: December 7, 2006
Proposal publication date: September 8, 2006
For further information, please call: (512) 463-8683
43 TAC §9.2, §9.6
STATUTORY AUTHORITY
The new sections are adopted under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more specically, under Government Code, §201.112,
which allows the commission by rule to establish procedures
for the informal resolution of a claim arising out of a contract
under the statutes set forth in that section. New §9.6 is also
authorized by Transportation Code, §223.203, which provides
the department may prescribe the general form of a CDA and
may include any matter the department considers advantageous
to the department, and Transportation Code, §223.208, which
provides the department may include in a CDA any provision
that the department considers appropriate.
CROSS REFERENCE TO STATUTE
Transportation Code, §§201.112, 223.203, and 223.208.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER B. HIGHWAY IMPROVEMENT
CONTRACTS
43 TAC §§9.10, 9.11, 9.17
The Texas Department of Transportation (department) adopts
amendments to §§9.10, 9.11, and 9.17, concerning highway im-
provement contracts. The amendments to §§9.10, 9.11 and 9.17
are adopted without changes to the proposed text as published in
the September 8, 2006, issue of the Texas Register (31 TexReg
7308) and will not be republished.
EXPLANATION OF ADOPTED AMENDMENTS
Transportation Code, §361.231 provided for the award of turn-
pike improvement contracts. The section was repealed by H.B.
2702, 79th Legislature, Regular Session, 2005. Transportation
Code, Chapter 223, which is currently cited in the rules, now
provides for the award of highway improvement contracts for
tolled state highways. References to Transportation Code,
§361.231 are removed from §9.10, Purpose, and from the
denitions of "building contract," "construction contract," and
"maintenance contract" in §9.11.
To improve clarity, minor changes to rule section citations have
been made in §9.11(23) and §9.11(34).
Transportation Code, §223.0041, authorizes the department to
award a maintenance contract for less than $300,000 to the sec-
ond lowest bidder if the lowest bidder withdraws its bid after bid
opening. This statute further directs the department to adopt
rules governing the conditions under which the withdrawal of
the bid of the lowest bidder and consideration of contract award
to the second lowest bidder will be allowed. Section 9.17 is
amended to include building maintenance contracts. This will
allow the department to avoid the detrimental effects of delaying
needed building maintenance.
COMMENTS
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No comments on the proposed amendments were received.
STATUTORY AUTHORITY
The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the department, and more specically, Transportation
Code, §223.0041, which authorizes the department to adopt
rules regarding the award of certain maintenance contracts to
the second lowest bidder.
CROSS REFERENCE TO STATUTE
Transportation Code, §201.101 and §223.0041.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Proposed Rule Review
State Securities Board
Title 7, Part 7
The State Securities Board (Agency), beginning December 2006,
will review and consider for readoption, revision, or repeal Chapters
117, Administrative Guidelines for Registration of Real Estate Pro-
grams; 121, Administrative Guidelines for Registration of Oil and
Gas Programs; 129, Administrative Guidelines for Registration of
Asset-Backed Securities; 141, Administrative Guidelines for Regis-
tration of Equipment Programs; and 143, Administrative Guidelines
for Registration of Real Estate Investment Trusts, in accordance with
Texas Government Code, §2001.039. The rules to be reviewed are
located in Title 7, Part 7, of the Texas Administrative Code.
The assessment made by the Agency at this time indicates that the rea-
sons for readopting these chapters continue to exist.
The Agency’s Board will consider, among other things, whether the
reasons for adoption of these rules continue to exist and whether
amendments are needed. Any changes to the rules proposed by
the Agency’s Board after reviewing the rules and considering the
comments received in response to this notice will appear in the "Rules
Proposed" section of the Texas Register and will be adopted in ac-
cordance with the requirements of the Administrative Procedure Act,
Texas Government Code Annotated, Chapter 2001. The comment
period will last for 30 days beginning with the publication of this
notice of intention to review.
Comments or questions regarding this notice of intention to review may
be submitted in writing, within 30 days following the publication of
this notice in the Texas Register, to David Weaver, General Counsel,
P.O. Box 13167, Austin, Texas 78711-3167, or sent by facsimile to Mr.
Weaver at (512) 305-8310. Comments will be reviewed and discussed
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Brazos Valley Council of Governments
Request for Quote
Policy Studies, Inc., seeks to procure eligible vendors for the purchase
of prepaid phones and minutes to be used as participant rewards in its
various ofces in the Brazos Valley. Potential vendors will be required
to submit pricing information as delineated in the Request for Quotes
from PSI.
PSI Staff will evaluate vendor responses to this solicitation based on
vendor eligibility, pricing, and locations served. HUB businesses are
encouraged to apply. PSI reserves the right to not award any contracts
under this RFQ. PSI reserves the right to contract with multiple vendors
and makes no guarantees of quantities to be purchased.
Vendors interested in receiving a copy of the RFQ may contact Philip
Beard at 3991 East 29th St., Bryan, TX; (979) 595-2800 x2243; Fax
(979) 595-2812; www.bvjobs.org; pbeard@bvcog.org. Completed re-





Brazos Valley Council of Governments
Filed: November 15, 2006
Department of State Health Services
Licensing Actions for Radioactive Materials
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Department of State Health Services
Filed: November 20, 2006
Notice of Amendment Number 41 to the Radioactive Material
License of Waste Control Specialists, L.L.C.
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Notice is hereby given by the Department of State Health Services (de-
partment), Radiation Safety Licensing Branch, that it has amended Ra-
dioactive Material License Number L04971 issued to Waste Control
Specialists, L.L.C. (WCS) located in Andrews County, Texas, one mile
North of State Highway 176; 250 feet East of the Texas/New Mexico
State Line; 30 miles West of Andrews, Texas.
Amendment number 41 requires that the waste storage pad be inspected
on a semi-annual basis and that bioassays be preformed within 3 work-
ing days on individuals exposed to 10 or more DAC hours of radioac-
tive materials in a period of 24 hours.
The department has determined that the amendment of the license and
the terms of conditions provide reasonable assurance that the licensee’s
radioactive waste processing facility is operated in accordance with
the requirements of Texas Administrative Code (TAC), Chapter 289;
the amendment of the license will not be inimical to the health and
safety of the public or the environment; and the activity represented by
the amendment of the license will not have a signicant effect on the
human environment.
This notice affords the opportunity for a public hearing upon written
request within 30 days of the date of publication of this notice by a
person affected as set out in 25 TAC, §289.205(f). A "person affected"
is dened as a person who demonstrates that the person has suffered or
will suffer actual injury or economic damage and, if the person is not a
local government, is (a) a resident of a county, or a county adjacent to
a county, in which the radioactive material is or will be located; or (b)
doing business or has a legal interest in land in the county or adjacent
county.
A person affected may request a hearing by writing Richard A. Ratliff,
P.E., Radiation Program Ofcer, Department of State Health Services,
1100 West 49th Street, Austin, Texas 78756-3189. Any request for a
hearing must contain the name and address of the person who considers
himself affected by this action, identify the subject license, specify the
reasons why the person considers himself affected, and state the relief
sought. If the person is represented by an agent, the name and address
of the agent must be stated. Should no request for a public hearing be
timely led, the agency action will be nal.
A public hearing, if requested, shall be conducted in accordance with
the provisions of Texas Health and Safety Code, Chapter 401, the Ad-
ministrative Procedure Act (Texas Government Code Chapter 2001),
the formal hearing procedures of the department (25 TAC, §1.21 et
seq.) and the procedures of the State Ofce of Administrative Hear-
ings (1 TAC, Chapter 155).
A copy of the license amendment and supporting materials are avail-
able, by appointment, for public inspection and copying at the ofce
of the Radiation Safety Licensing Branch, Department of State Health
Services, Exchange Building, 8407 Wall Street, Austin, Texas, tele-
phone (512) 834-6688, 8:00 a.m. to 5:00 p.m., Monday - Friday (ex-
cept holidays). Information relative to inspection and copying the doc-
uments may be obtained by contacting Chrissie Toungate, Custodian




Department of State Health Services
Filed: November 20, 2006
Notice of Emergency Impoundment Order on Top Dollar Pawn
Notice is hereby given that the Department of State Health Services
(department) has ordered that all radioactive material located at Top
Dollar Pawn (unlicensed), Waco, be impounded and transferred to the
department’s Austin headquarters for temporary storage.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6770,




Department of State Health Services
Filed: November 20, 2006
Texas Department of Housing and Community
Affairs
Notice of Public Hearing
Multifamily Housing Revenue Bonds (Park Place at Loyola Apart-
ments) Series 2006
Notice is hereby given of a public hearing to be held by the Texas
Department of Housing and Community Affairs (the "Issuer") at LBJ
High School, 7309 Lazy Creek Drive, Austin, Travis County, Texas
78724, at 6:00 p.m. on December 18, 2006, with respect to an issue of
tax-exempt multifamily residential rental development revenue bonds
in an aggregate principal amount not to exceed $15,000,000 and taxable
bonds, if necessary, in an amount to be determined, to be issued in one
or more series (the "Bonds"), by the Issuer. The proceeds of the Bonds
will be loaned to Park Place at Loyola, LP, a limited partnership, or a re-
lated person or afliate thereof (the "Borrower") to nance a portion of
the costs of acquiring, constructing, and equipping a multifamily hous-
ing development (the "Development") described as follows: 252-unit
multifamily residential rental development to be located at approxi-
mately the 6200 block of Loyola Lane, Travis County, Texas. Upon
the issuance of the Bonds, the Development will be owned by the Bor-
rower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance of
the Bonds. Questions or requests for additional information may be
directed to Teresa Morales at the Texas Department of Housing and
Community Affairs, P.O. Box 13941, Austin, Texas 78711-3941; (512)
475-3344; and/or teresa.morales@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Teresa Morales in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Teresa Morales prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Teresa Morales at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before




Texas Department of Housing and Community Affairs
Filed: November 20, 2006
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Public Utility Commission of Texas
Announcement of Application for Amendment to a
State-Issued Certicate of Franchise Authority
The Public Utility Commission of Texas received an application on
November 14, 2006, to amend a state-issued certicate of franchise
authority (CFA), pursuant to §§66.001 - 66.016 of the Public Utility
Regulatory Act (PURA).
Project Title and Number: Application of Time Warner Cable to
Amend its State-Issued Certicate of Franchise Authority, Project
Number 33497 before the Public Utility Commission of Texas.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: November 17, 2006
Notice of Application for Certicate of Convenience and
Necessity for a Proposed Transmission Line in Floyd and Hale
Counties, Texas
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas (commission) an application on November 17, 2006,
for a certicate of convenience and necessity for a proposed transmis-
sion line in Floyd and Hale Counties, Texas.
Docket Style and Number: Application of Southwestern Public Ser-
vice Company for a Certicate of Convenience and Necessity (CCN)
for a Proposed Transmission Line in Floyd and Hale Counties, Texas.
Docket Number 33456.
The Application: The project is designated the Cox Interchange to
Floyd County Interchange 115-kV Transmission Line Project. SPS
stated that the proposed transmission line is needed to improve relia-
bility of the transmission service to the customers in a ve county area.
The miles of right-of-way for this project will be approximately 18.6 -
21.2 miles (depending on which route is selected).
Persons wishing to intervene or comment on the action sought should
contact the Public Utility Commission of Texas by mail at P.O. Box
13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120 or
toll-free at 1-888-782-8477. The deadline for intervention in this pro-
ceeding is January 4, 2007. Hearing and speech-impaired individu-
als with text telephone (TTY) may contact the commission at (512)
936-7136 or use Relay Texas (toll-free) 1-800-735-2989. All com-




Public Utility Commission of Texas
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Sam Houston State University
Consultant Proposal Request
This request for consulting services is led under the provisions of
Texas Civil Statutes, Article 6252-11c. Sam Houston State Univer-
sity (SHSU) seeks written proposals from qualied consulting rms
based in Washington, D.C. to represent and assist the University in de-
veloping projects deemed important to the University. Important con-
siderations in the award of the proposed contract will be the years of
experience in securing funding assistance for university programs and
facilities, a strong bipartisan presence within the rm with consider-
able experience working with legislative staffs, and a record of substan-
tial success in dealing with the Congress and the Executive Agencies.
Excellent skills in university grant and contract awards are necessary.
Substantial experience in the development of strategies for corporate
participation in university-sponsored development projects especially
those relating to environmental and telecommunication issues. Inter-
ested parties are invited to express their interest and describe their ca-
pabilities on or before December 31, 2006. The consulting services de-
sired are a continuation of a service previously performed by a private
consultant. This contract represents a renewal and will be awarded to
the previous consultant unless a better offer is received. The term of the
contract is to be from date of award for a twelve (12) month period with
options to renew. Further technical information can be obtained from
Dr. Richard H. Ward at (936) 294-3621. Deadline for receipt of pro-
posals is 4:00 p.m. December 31, 2006. Date and time will be stamped
on the proposals by the Ofce of Research and Special Programs. Pro-
posals received later than this date and time will not be considered. All
proposals must be specic and must be responsive to the criteria set
forth in this request.
I. GENERAL INSTRUCTIONS
Submit one (1) copy of your proposal in a sealed envelope to: Ofce
of Research and Special Programs, P.O. Box 2448, Sam Houston State
University, Huntsville, Texas, 77341-2448 before 4:00 p.m., Decem-
ber 31, 2006. Proposals may be modied or withdrawn prior to the
established due date.
II. DISCUSSIONS WITH OFFERERS AND AWARD
The University reserves the right to conduct discussions with any or all
offerers, or to make an award of a contract without such discussions
based only on evaluation of the written proposals. The University also
reserves the right to designate a review committee in evaluating the
proposals according to the criteria set forth under Section III entitled
"Scope of Work." The Associate Vice President for Research and Spe-
cial Programs shall make a written determination showing the basis
upon which the award was made and such determination shall be kept
on le.
III. SCOPE OF WORK
1. Representation and assistance in developing projects deemed im-
portant to the University.
2. Assistance in obtaining funding for University projects.
3. Consulting and representation as directed by Sam Houston State
University.
IV. EVALUATION
A. Criteria for Evaluation of Proposals:
Firms will be evaluated on time and quality of experience in represent-
ing and assisting universities in developing projects. Equal considera-
tion will be given to past performance, writing skills, and the effective-
ness of the rm’s strategies.
B. Your proposal should include costs for all related expenses.
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V. TERMINATION
This Request for Proposal (RFP) in no manner obligates SHSU to the
eventual purchase of any services described, implied, or which may be
proposed until conrmed by a written contract. Progress towards this
end is solely at the discretion of SHSU and may be terminated with-
out penalty or obligation at any time prior to the signing of a contract.
SHSU reserves the right to cancel this RFP at any time, for any reason
and to reject any or all proposals. SHSU requires that the responses to
this RFP must state that the proposed terms will remain in effect for at
least forty-ve (45) days after the scheduled response opening.
TRD-200606271
Dr. James F. Gaertner
President
Sam Houston State University
Filed: November 20, 2006
Sul Ross State University
Request for Proposals
Pursuant to Texas Government Code, Article 2254, Sul Ross State Uni-
versity, a member of the Texas State University System, announces the
solicitation for consultant services to advise and assist with the devel-
opment, management and administration of a Title V Grant.
Project Summary: Sul Ross State University is applying for a federally
funded Title V grant. The university plans on three activities for the
grant which will run from the fall of 2007 through the fall of 2012. One
phase of the project is to develop a "one-stop" center to house the Of-
ces of Admissions, Recruiting, Financial Aid, Registrar’s, Cashier’s,
and the Alumni Association. The second activity would be the devel-
opment of the Ofce of the First Year Student, which will coordinate
orientations, PASS, several grants for rst generation students, coor-
dination of academic advising, and the implementation of a First Year
Experience Introduction to Speech Communication course for all in-
coming freshmen. Additional activities would be the coordination of
tutoring and mentoring programs for rst year students. The nal phase
of the grant is to implement a pilot Second Year Experience Program,
which would offer academic, social, and personal support for second
year students who need their support system extended beyond the rst
year. In addition to assisting with grant development, the successful
vendor will share in the responsibility for assurance of the attainment
of the grant objectives, compliance with the terms and conditions of
the grant and will provide services such as assistance in budget man-
agement, consultations, performance reporting, and review and editing
of reports. Similar services have previously been provided by a con-
sultant. Sul Ross State University intends to award the contract for the
consulting services to a previously used consultant unless a better offer
is received.
In accordance with the provisions of Texas Government Code
§2254.028(c), the president of Sul Ross State University has approved
the use of a private consultant and has determined that the required
fact exists.
Proposals are to be received no later than 4:45 p.m. Wednesday, Jan-
uary 3, 2007. A copy of the request for proposal packet is available
upon request from Patty Roach, Director of Purchasing, Sul Ross State
University, P.O. Box C-116, Alpine, Texas 79832, phone (432) 837-
8045, fax (432) 837-8046.
Vendors will be evaluated on credentials for the work to be done, pre-
vious successful experience on similar grant projects and interpersonal
and written communication skills. Proposals will be evaluated on the
fulllment of the requirements as outlined in the specications, a fee
schedule which is appropriate to the proposed activities, and the quality
of performance on previous contracts or experience on similar projects.
The University reserves the right to reject any and all proposals re-
ceived if it is determined to be in the best interest of the University. All
material submitted in response to this request becomes the property of
the University and may be reviewed by other vendors after the ofcial




Sul Ross State University
Filed: November 20, 2006
Texas Department of Transportation
Public Notice - Aviation
Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.
For information regarding actions and times for aviation public hear-
ings, please go to the following web site: http://www.dot.state.tx.us.
Under Citizen, click on Public Hearings, then click on Aviation Divi-
sion. Or, contact Joyce Moulton, Aviation Division, 150 East River-




Texas Department of Transportation
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The University of Texas System
Invitation for Consultants to Provide Offers of Consultant
Services
In accordance with the provisions of Chapter 2254 Texas Government
Code, The University of Texas System Administration (the "Univer-
sity") is currently soliciting proposals to provide consulting services to
provide a review of the effectiveness of the University’s Compliance
Programs.
The Chancellor of the UT System has made a nding that the Consult-
ing Services are necessary. While the University has a substantial need
for the Consulting Services, the University does not currently have staff
with expertise or experience with the Consulting Services and the Uni-
versity cannot obtain such Consulting Services through a contract with
another state governmental entity.
The award for services will be made by issuance of an Invitation for
Offers (IFO) for the consulting services. In selecting a consultant the
University will:
(1) base its choice on demonstrated competence, knowledge, and quali-
cations and on the reasonableness of the proposed fee for the services;
and
(2) if other considerations are equal, give preference to a consultant
whose principal place of business is in the state or who will manage
the consulting contract wholly from an ofce in the state.
IN ADDITION December 1, 2006 31 TexReg 9769
The individual to be contacted with an offer to provide such consulting
services or to obtain a copy of the Invitation for Offers for the consult-
ing services identied in this invitation is:
Mr. Art Martinez
Executive Director for Board Services
The University of Texas System





The proposal submission deadline will be 3:00 p.m. Central Prevailing
Time, December 11, 2006.
TRD-200606286
Francie A. Frederick
General Counsel to the Board
The University of Texas System
Filed: November 20, 2006
31 TexReg 9770 December 1, 2006 Texas Register
How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
